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Thb Compiler^ unlike m^py wbo;fa^ye engaged in similar un- 
dertakings, cannot consider his production of sufficient conse- 
quence to authorize the insertion of a history of its rise and 
progress. The Laws of Maryland concerning Insolvency, and 
the Decisions pronounced upon the various cases embraced 
under that class, by the Supreme Court of the United States, 
and the Appellate Court of Maryland, are interspersed through- 
out twenty or thirty volumes, recourse to which is at all 
times inconvenient, and in many instances, impracticable at the 
moment ^it becomes requisite. A Compendium, embracing all 
Ifaose Laws and Decisions, it was thought, would, therefore, 
prove acceptable, not to the t^rofession only, but also to the rest 
of the community, a very great part of whom have not ready 
access to those volumes, even when disposed, to uqdergo the 
trouble necessarily attendant upon the investigation, or to incur 
the risk of misconstruing those Laws and Decisions, when 
fixmd. 

Besides, the mind is invariably more or less distracted by the' 
fiu^t of one's attention being directed to so many different books: 
whereas, by presenting the whole subject at one view, without 
any extraneous matter being permitted to intervene, a thorough 
acquaintance with that subject can be more speedily attained — 
which, upon the principle that ^'time is money,'' is no unimpor- 
tant consideration. 

So far, therefore, as this object' shall be attained by means of 
the following compendium, the labour bestowed on it, will not 
be regretted; and so fiur will its claims upon public attention, be 
well founded. 

Unusual as is the manner in which the Index to the Insolvent 
Laws of Bfaryland is arraqged, it will be found more conducive 



ir VBMWAicm. 

to facility in beconung acquainted with those Laws, th 
ordinary mode woald probably have been considered: ai 
more so, as the Index in question is composed of avery li 
number of general heads^uch as Applicant, Trustee, Su 
Apologies for the inaccuracies, be Qiey few or many, y 
these pages may be found to contain, are refrained from, 
apologies, how smooth and humble soever the style in i 
they might be framed, would still leave those errors u 
rected. 

Bobtmore, JITorch 11, 18S1. 






>t 



PART FIRST, 



■ • -J . 

COHTAtKIHG TttS 



WmS/^m MWS m .SQMTMITIDi 



▲VD AS 



Index to the samCj preceded by a Catalogue of those Laws. 



**There are two capital faults in our law, with relation to 
civil debts — one is, that every man is presumed solvent, a pre- 
sumption in innumerable cases, directly against truth. There- 
fore, the debtor is ordered, on a supposition of ability and fraud, 
to be coerced his liberty, until he makes payment. By this 
means, in all cases of civil insolvency, without a pardon from 
his creditor^ he is to be imprisoned for life: and thus a miserable 
mistaken invention of artificial science, operates to change a 
civil into a criminal judgment, and to scourge misfortune or in- 
discretion with a punishment which the law does not inflict on 
the greatest crimes. 

The next fault is, that the inflicting of that punishment, is 
fiot on the opinion of an equal, and public judge: but is referred 
to the arbitrary discretion of a private — ^nay, interested and ir- 
ritated individual. He who formally is, and substantially ought 
to be the judge, is in reality, no more than ministerial, a mere 
executive instrument of a private man, who is at once judge and 
party. Every idea of judicial order, is subverted by this pro- 
cedure If the insolvency be no crime, why is it punished with ar- 
bitrary imprisonmeni? If it be a mme, why is it delivered into 
private hands^ to pardon without discretion^ or to punish without 
mercy, and without measure. [Burke's speech previous to the 
election.] 

Such AS the reasoning of Burke, upon this subject, and such, 
it is deemed, is the most appropriate preface to the following 
pages. 

In the following pages, it is designed to offer First, a compi- 
lation cff the various enactments, on the subject of insolvency. 



from the year 1805, to the year 1829, inclusive: to notice in 
each act the alterations that have been made therein, by subse- 
quent provisions, as well as the instances, if any, in which a to- 
tal repeal of any particular law has been made, and thus afford 
a synopsis of the insolvent system of Maryland. 

Secondly. — An index will be annexed, comprising such 
matter as could conveniently be embraced under a few general 
heads. 

Thirdly.— -A summary of the decisions pronounced by the 
Appellate Court of Maryland, relative to those insolvent cases, 
winch have, at varous times, been submitted to that tribunal, 
and lastly, a compendium of the decisions made in the Su- 
preme Court of the Union, on such insolvent cases as involve 
questions of constitutional law, or are affected in any manner 
by the laws of the United States. The cases of these descrip- 
tions, are, it is true, limited in number: but the importance of 
the doctrines therein discussed and settled, seemed to justify the 
insertion of them in a compilation, such as that now offered. 

Congress, in pursuance of the authority vested in them, by 
4th clause, 8th sec. of art. 1, of the constitution of the United 
States, passed an act entitled, "an act to establish a uniform 
system of bankruptcy throughout the Union,'' which \vas ap- 
proved, and became a law, April 14th. 180O. — [See C. 173.] 
and was repealed on the 19th December, 1803. — [See C. 359, 
oflawsU. S.ofl803.] 

The law of Maryland, of 1805, C. 1 10, is considered the 
foundation of the Insolvent System of our state; a system, which 
although constructed gradually, and frequently altered, requires 
yet farther legislative improvement before it can be deemed 
complete in more than one of its branches. 

It should be borne in mind by the reader, while perusing the 
following pages, that imprisonment of females for debt, was 
abolished, in Maryland, by the act of 1824, ch, 205. 

Ji list of the general Insolvent Laws of Maryland. 

1774, c. 28. Repealed by 1817, a 183, sec. 4. 

1805, c. 110. Considered as the foundation of the present insol- 

vent system. . 

1806, c. 9& Extending the benefit of the insolvent laws to two 

years residents. 

1807, c. 55. Specifies what is meant by the term "undue pre- 

ference.'* 
1807, c 150. Declares that the loss of 100 dollars at any one 
time, by gaming, jbs- mentioned in the act of 1805, 
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c. 110, should have been isustained within three 
years previous to application. 

1808, c. 71. Explanatory of the 3d sec. 1805, dispenses, with 

previous notice and assent of creditors, &c. 

1809, c. 179. Authorizes the County Courts, and the several 

' Judges thereof, to act on insolvent cases during 
the recess of court, so far as personal discharge. 
1912, c. 77. Relates to deeds, assignments, &c. by insolvents, &c. 
1814, c. 122. Concerns the continuance of petitioners, &c. their 
withdrawal or dismissal, &c. 

1816, c. 221. Establishes the mode of appointing the commis- 

sioners of insolvents, their power, &c. 

1817, c. 183. Refers to debtors actually in confinement, ^c. and 

authorizes the Judges of the Orphan's Court to re- 
ceive and entertain applicants petitions, and to 
grant personal discharges. 

1819, c. 84. Relates to the commissioners: to writs of ca ad 

respond: the p6wer of commissioners to report un- 
favorable cases to Baltimore County Court, &c. 
1820; c. 108. How Banking Co's. corporate bodies, £cc. shall 
act in certain cases, concerning their insolvent 
debtors. 

1820, c. 182. Relates to the commissioners of insolvents, &c. 

** c 186. Provides that the creditor shall support his insol- 
vent debtor while in prison; the mode, &c. 
" c. 194. Concerning trustees. 

1821, c. 250, Relates to the commissioners, &c. 

1822, c' 102. Unfavorable reports by commissioners, &c. The 

rejected applicant may prosecute a 2d petition, &c. 

1825, c. 122. The right of an applicant personally discharged, 

to be free from aiTest, &c. declared. 
" c. 205. Relates to applications by citizens of any other 
state, for the benefit of the insolvent laws of Mary- 
land, &c. &c. and to the commissioners, &c. cases 
of perjury in matters cognizable under the laws 
relating to insolvents. 

1826, c. 253. Repeals the 2d*§ of 1825, c. 205. 

1827, c. 70. Appointment of trustees, &c, their duties in certain 

cases, what is undue preference, with regard to 

Judgments confessed, &c. &c. &c. 

1828| c. 63. Right of insolvent, who has obtained a personal or 

final discharge, to be discharged from custody on 

attachment, &c. for that purpose shall produce cer- 

m tificate of discharge, &c. &c. 
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1829, c» 3L Empowers County Courts to award costs upon the 
continuance of petitions — the trial of suits or alle- 
gations, &c^ 

1829, c. 208. Cases of unfavorable report by commissioners; 
petitioner has a right to examination of his case, 
by the County Court, &c. gives certain powers to 
trustees. 



CHAPTER XXVIIL 

All ACT for the relief of Insolvent Debtors. 

Supplements: November, 1792, ch. 51, and 1797 , ch. 117. 

Be it enacted, hy the right honourahk the Lord Proprietor 
)low persons ry^ by and vdth the advice and consent of his Govemoryand the 
on'excai- Upper and Lower Houses of Assembly^ and the aiUhority of the 
tion, or for ^amCy That if any person, who shall after the first day ot Octo- 
want of spe- ber next be committed or charged in execution, or for want of 

^^ *** d' h ®P®^^^' ^^^^i ^^ ^^y ^^^^ ^^^ ^® o^ s^® shall have actually re- 
do iwS ^ ^ mained in prison, by the space of twenty days on such commit- 
amount to w^ent or charge, shall petition any three justices of the peace of 
two hundred the county wherein such prisoner shall be detained as aforesaid, 
pounds ster- fop ^jg qj. 1^^^ discharge, such justices shall thereupon appoint 
w^eed'to ^ ^^™® ^^^ ^^®'^ meeting, not less than thirty days, nor exceed- 
obtain a dis- in^ forty days thereafter at the court-house for said county or 
charge. gaol in which he or she shall be so detained, for his or her dis- 
charge, and their said appointment shall certify in writing to the 
sheriflP in whose custody he or she shall be; and the same sheriff 
shall, twenty days at the least before the time appointed for the 
said meeting, affix one copy of the said certificate at the door 
of the county clerk's office, and another copy thereof at the 
prison door of his county; at which said day so to be appointed, 
the said justices, or two of them, as well as the sheriff, are re- 
quired to attend at the court-house or prison aforesaid, and the 
sheriff shall produce the body of such prisoner before the jus- 
tices who shall attend, and also make known to the same jus- 
tices the cause or causes of his or her imprisonment, and the 
time he or she hath been actually imprisoned under such com- 
mitment as aforesaid; and if it shall appear to the said justices 
who shall attend, that such person hath been actually im- 
prisoned as aforesaid, and il doth not appear to them, or any 
two of them, from the cause or causes of his or her imprison- 
ment, or by the allegation upon oath of the creditors, or «ome 
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of the creditors of the said prisoner, that the whole of the debts nfarch 
due and owing frona him or her amount together to two hmi- i't'ia ' 
dred pounds sterling money or the value tliereof; tlien such * 

prisoner may deliver to the saicl sheriflF a schedule of his or her 
whole estate, debts and credits, and also deliver to the said jus- 
tices attending, a duplicate thereof, which schedule and dupli- 
cate shall be subscribed by such prisoner before the same justi- 
ces, who shall thereto subscribe as witnesses; and the same jus- 
tices, or any two of them, shall thereupon, at the requefiii>f 
such prisoner, administer to him or her the following <mtb, or 
affirmation, if a quaker. that is to say, ^% A. 6. do affi^^'or 
solemnly swear, that the schedule which I have deUv0redti> 

the sheriff of county, doth contain a full acooanty^lto. 

the best of my knouyledge and remembrance, of my whole hh'. 
tate, both real and personal, or that I have any titte to, or inte- 
rest in, and of all debts, credits and effects whatsoever, which 
I, or any in trust for me, have, or at the time of my petition had^ 
or am, or was in any respect entitled to, in possessioo, remain-* 
der, or reversion; and that I have not, directly or indirectly, at 
any time since my imprisonment, or before, sold, leased, or 
otherwise conveyed, disposed of, or intrusted, all or any part 
of my estate, goods, stock, money or debts, thereby to defraud 
my creditors, or to secure the same to receive or expect any 
profit or advantage thereof; so help me God;'' which ^aid dup- 
licate shall be by the said justices transmitted to the clerk of 
their county court, to be by him preserved in his office, for the 
better information of the creditors of such prisoner. 

IL And be it enacted, That all the real and personal es--^^^ ^^'^ 
tate of such -prisoner, either in possession, reversion, remainder, 5^^®^^^'?^ 
or in trust, for him or her, or in or unto which he or she has sheriff, who 
any claim or interest whatsoever, or which in any manner may, staU dispose 
can or mighty be subjected to the payment or satisfaction of cred-J^^'^** P"^ 
itors, and also all causes of action whatsoever of such prisoner, after de- 
other than for trespasses on his person, or for slander, shall be ducting pris- 
vested in the sheriff aforesaid; (a) and such sheriff is hereby ®" ^®** **** 
authorized, empowered and required, to sell and convey the^^"^ 
said lands, tenements and hereditaments, for such estate, use, satisfying 
interest, right or title, as aforesaid, and sdso the said goods ^md J"^"*«?*»>. 
chattels, to any person or persons whatsoever, for the best price ^JjJJtjj^**'*" 



resi- 
due to cred- 



(a) By 1797, eh. 117, such estiate. rights, &c. (where the trust is not l^^rtio? ET^ 
fully executed,) are transferred to the succeeding sheriff, who is to com- jJ^/J^j" 
plete the same, and the former sheriff, or his executors, are to account ,-j-„j- 
with such succeeding sheriff, who may, in default thereof, hring an action ™*""»' 
in his own name against such sheriff or executory. 
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Marchy ^^^^ ^^" ^® S^^ ^^^ ^^^ same, upon a public sale, whereof 

1774. s^^'' ^® given by advertisement, set up at the court-house 

and other public places of the county where such lands, 

ments, hereditaments, goods or chattels, shall lie or be i 

twenty days at least before such sale, and Ae balance 

money, arising by such sale, after deducting the sum c 

shilling and four-pence current money for each day he 

keep such prisoner in his gaol, and find him or her victuali 

also seven and an half per cent, for his trouble in the sal 

conveyance of the prisoner's estate as aforesaid, shall apj 

manner following: that is to say, the produce of that part < 

estate and interest of the said prisoner, and which his o 

creditors, by judgment, if any, or any claiming, or who 

or may claim under them, whoiiave or sh^l have any lie 

assignment of such judgment, or otherwise, shall pay in o 

wards satisfaction of the said creditors, according to the c 

and priority of their judgments, or their lien thereon, and 

residue of the said balance shall pay and distribute among al 

creditors of such prisoner who shall apply therefor within tl 

days after the aforesaid sale, in equaJ proportion to theii 

mands, early notice of such design being previously givei 

advertisements set up at the most public places, of the coi 

where such debtor resides, and likewise in the Maryl 

Gazette; and such sheriff shall and may maintain an action, 

assignee of such prisoner, in his own name, on and for any a 

cause of action as aforesaid; provided, that no judgment hi 

after to be rendered against any person applying to be ( 

charged as aforesaid, nor any process thereon, shall create ; 

lien on the lands, goods or chattels, of such person, when 

the creditor obtaining such judgment shall or may have 2 

priority in the distribution of the money arising from the s 

of such ladds, goods or chattels, to be distributed as aforesai 

in. Provided always. That before the sheriff shall 

obliged to sue in any such action, the creditor or creditors : 

quiring the same shall give a bond to such sheriff, to indemn 

him against any charge that may accrue to him by means of a 

such suit, and in case of recovery and receipt of the debt 

damages, then the said sheriff shall make distribution of wl 

shall be recovered and received to the person or persons givii 

him such security, rateably and in proportion to their respectr 

demands, saving to such prisoner his or her necessary appai 

and the utensils of trade, not exceeding, in the whole, the vali 

of five pounds current money, to be adjudged and ascertain* 

by the said justices. 



Actions in 
his own 
name. 



Proviso; 
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IV. Provided also, That before any suit shall be brought Marehy " 
by any sheriff aforesaid, notice shall be given in the Maryland 1774. 
Gazette for four weeks successively, in order that all the cred- v.^^v-^ 
itors of such prisoner may have an opportunity, if they shall Proviso, 
think fit, of joining in the request aforesaid to, and indemni- 

cation of, the said sheriff, and thereby entitled to receive ratea- 
bly what shall be recovered; and the time from discharge of 
such prisoner as aforeasid, till such suit shall be brought, shall 
not be effected by any act for limitation of actions, provided 
such suit be commenced withm one year from the time c^ such 
discharge; and the creditors, who diall apply and receive any 
sum or sums of money of the sheriff as aforesaid, shall refund 
and pay rateably, to such other creditors as shall apply for the 
same thereafter, the debt or debts due from such prisoner to 
him, her or them, so that the said last mentioned creditors may 
receive and be paid in equal proportion, to his, her or their 
demands; and in case such prisoner as aforesaid shall be lia- 
ble, on a future breach of a contract by him or her made or en- 
tered into, before his or her discharge, the person or persons 
who shall be entitled as a creditor or creditors of such prisoner, 
under such breach of contract, shall have and receive his or her 
satisfaction rateably of the creditors, who shall have received 
the whole or a proportion of the debts due to them on such dis- 
tribution as aforesaid; and, to prevent "persons who may be 
committed or charged in execution, or for want of special bail, 
from lying in prison, until they have spent their substance, 
wherewith they should satisfy their creditors, and afterwards 
taking the benefit of this act, when they have nothing left to de- 
liver up to their creditors, no person who shall be so commit- 
ted or charged, from and after the expiration of this present 
session of assembly, shall be allowed or permitted to exhibit a 
petition for the purpose aforesaid, unless such petition shall be 
exhibited within sixty days after his or her commitment, or be 
charged in execution, or for want of special bail. 

V. And be it enacted, That after delivering in such ?r"*?*"i-^ 
schedule and duplicate, and taking such oath or affirmation; and erty after de- 
transmission as aforesaid, the said justices attending, or two of liverii^ 
ihem, shall by their order in writing, command the sheriff forth- schedule on 
with to set at liberty such prisoner, which order shall be suffi- ®*^» ^^ 
cient to discharge and indemnify such sheriff against any es- 
cape or action whatsoever, which shall or may be brought or 
prosecuted against him by reason thereof; and if any action 

shall be commenced against any sheriff or justice for perfoiming 

• 8 
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1774. 



Proviso. 



Prisoners 
having ob- 
tained a dis- 
charge as a- 
boTe men- 
tioned, if 
again arrest- 
ed or im- 
prisoned, 
may be disr 
charged on 
motion. 



Proviso. 



his duty in pursuance of this act, he may plead the general is* 
sue, and give this act and the special matter in evidence. 

VI. Provided always^ That notwithstanding such dis- 
charge, it shall and may be lawful for any creditor or creditors, 
as whose suit such insolvent prisoner was imprisoned, at any 
time afterwards to sue out a writ oi fieri facias ^ or attachment, 
against any lands or tenements, goods or chattels, which such 
insolvent person shall thereafter acquire or be possessed of, by 
descent, gift, devise, bequest, or in a course of distribution, on 
any judgment obtained against such prisoner, without previ- 
ously prosecuting any writ pf «c*re/acicw, whereby the balance 
only remaining due on such judgment shall be levied. 

VII. And be it enacted, That if the said prisoner shall 
be arrested or imprisoned on any process sued out on any judg- 
ment or decree obtained against him or her, for any debt, dama- 
ges or costs, contracted, owing or growing due, before his or 
her discharge as aforesaid; the court out of which such process 
issued shall and may discharge such prisoner on motion; (a) 
and if the said prisoner shall be arrested or imprisoned on any 
process for the recovery of any debt, damages or costs, con- 
tracted, owing or growing due, before his or her discharge as 
aforesaid, the court or justice, before whom such process shall 
be returned, shall and may discharge the party arrested out of 
custody, on his or her common appearance being entered, with- 
out any special bail; provided, that the discharge of the said 
prisoner shall not acquit any other person from such debt, dam- 
age or cost, or any part thereof, but that all such persons shall 
be answerable for the same, in such manner as.they were before 
the passing this act. 

VIII. Provided always. That in case any creditor or 
creditors of such prisoner shall, on the day appointed for the 
discharge of the same prisoner, appear at the prison or court- 
house aforesaid, before the said justices, before the same pris^ 
oner is discharged, and shall allege that such prisoner hath, 
either directly or indirectly sold, lessened, or otherwise dis- 
posed of, in trust, or concealed, all or any part of his lands, 
money, goods, stock, debts, securities, contracts or estate, 
whereby to secure the same, to receive or expect any profit or 
advantage thereof, or to deceive or defraud any creditor or 
creditors to whom such prisoner is or shall be indebted, and 
shall also enter into a bond to such prisoner in the penally of 
fifty pounds current money, with such surety or sureties as the 

(a) By November, 1799, ch. 51, the justices shall not relieve from con- 
finement a person committed for any fine, forfeiture} or costs of prosecution. 
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said justices, or any two of them, shall approve, conditioned Manhj 
to pay and satisfy, all damages and costs such prisoner shall 1774 
sustain or be put to, by reason of such creditor or creditors v^p-v-^^ 
objecting against the said prisoner's discharge, and the same 
allegation being determined and adjudged against the said ob- 
ligor, and shall lodge the said bond with the said justices, then 
such justices, shall not grant any discharge of such prisoner, 
but shall wholly stay any further proceeding in order thereto 
and return the said bond to their next county court the second 
day of the sitting thereof at farthest; and the justices of the 
county court aforesaid shall and may hear and determine, in a 
summary way, such allegation of the creditor or creditors 
aforesaid, and if the same shall be determined by the said 
court against such prisoner, then the same prisoner shall have 
no aid or benefit of this act, and judgment shall pass against 
him or her for costs; but if the determination of the justices 
of the county court on such allegation shall be against such 
creditor or creditors, then the prisoner or prisoners aforesaid, 
shall, by' the said court be immediately discharged, on his or 
her making, su{)scribing and delivering in open court, such 
schedule and duplicate as aforesaid, and there taking such oath 
or af&rmation as aforesaid; and all his or her estate shall 
t*hereupon be invested in the sheriff, sold and disposed of, and 
applied, as if he or she had been discharged by the said three 
justices or any two of them; and it shall and may be lawful for 
the said justices of the county court to ascertain and determine 
the quantum of the damage, if any, that the prisoner hath sus- 
tained, by reason of the false allegation of such creditor or 
creditors, and thereupon adjudge the same with costs to the 
prisoner, provided sucn damages and costs shall not exceed the 
penalty of the said bond. 

IX. And, to the end that the truth may be the better in- Justices may 
quired into. It is enagte;d, That the iustices of the county ?!^®r«.^^® 

^ . ^ 'J i. i! *• A* au sheriff to 

court aforesaid may, at such time or times as they see proper, 1,^^^ ^jj^ 
order the sheriff to bring the bodv of any prisoner, against prisoDenbe- 
whose discharge such objection shall be made as aforesaid, foretJ»« 
before the same court, and the same prisoner again remand to ^^"^* 
prison, and may appoint such time as they shall see fit for the 
trial of the issue, to be joined as aforesaid, which is hereby re- 
quired to be with as little delay as may be. 

X. And be it thereby declared and enacted. That Damages, 
the damages and costs, so to be recovered by any prisoner as y^^^^^ 
aforesaid, shall not be vested in the sheriff, or in any wise sub- sherifis. 
jected to the benefit of any creditor or creditors. 
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Jifyrckj XL And be it enacted, That any person who shall take 
1?74. the oath or affirmalion by this act directed, and shall upon in- 
'■*^ ■ " "**-' dictment be convict of peijury, or of wilfully and corruptly af- 
vkstedof^"' fi"^"^8 any* matter or thing therein contained, such person 
false swear- shall suffer as in cases of wilful and corrupt peijury, and like- 
ing to suffer wise be liable to be taken on process de novo^ and chained in 
***if i***d°^ execution for his or her debts, and shall never after have the 
^ptpei- benefit of tliis act 

jury. XIL This act to commence on the first day of October next, 

and continue in force for three years from that day, and to the 
*"***®**' end of the next session of assembly which shall happen after 
the end of the said three years. 

Continued for three years, &c. by February, 1777; eh. 17, for seven 
years, &c. by March, 1780*, ch. 21. Expired. Reviyed and continued to 
the end of the next session by May, 1788, ch. 10. By November, 1788, ch. 
47, this act, and the act of May, 1778, ch. 10, are continued till the end of 
the next session. By 1789, ch. 59, t^e act of May, 1788, ch. 10, is continued 
to 30tii October, 1796, &c. and by ch. 60, this act is continued to 30tii Oc- 
tober, 1790, &c. By 1790, ch. 59, the continuing act of 1789, ch. 60, is 
continued to 30th October, 1797, &c. By a general continuing act, 1 797, 
ch. 116, it is further continued to 1st N'oyember, 1798, &c. and by 1798, ch. 
71, this act is continued with its supplements to 30th October, 1805, ficc. and 
then from year to year to 30th October, 1810, and to the end of the next 
session. Repealed by 1817, ch. 183, Sec. 4. 



CHAP LI. 

1792. A Supplenaent to an act, * entitled, An act for the re- 
'-^ — ^^ lief of insolvent debtors. 

»1774,ch.28. 

, . WHEREAS doubts have arisen with some of the justices ot 

***"* ' Ihe peace of this state, whether, under the act of one thousand 
seven hundred aud seventy-four, to which this is a supplement, 
they had not power to relieve persons from fines and torfeitures 
incurred for the breach of the penal laws of this state, and this 
legislature being willing to declare their opinion of the law^ 
therefore, 
uTbe relUv- ^^' Be IT ENACTED, by the General Assembly of MaryUmdy 
ed from the That it shall not be lawful for any judge or justices, in any 
payment of county in this state, to relieve from confinement, by virtue of 
fines by the the said law to which this is a supplement, any person who 
jJJJ^^^* may be committed to the custody ot any sheriff* for any fine or 
forfeiture incurred, or to be incurred, for the breach of any 
law of this state, or for the costs arising on any prosecution. 
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IS 



.IIL ^ND BE IT ENACTED, That this law be and continue in t)„j^^q 
full force as long as the act to which it is a supplement shall 
continue. 

The act of- 1774, cb. 28, is continued to 31st of October, 1810, ficcand 
the several contiBuances are noted under it. • 



CHAP. ex. 

An ACT for the relief of sundry insolvent debtors. November, 

Supplements: 1806, ch. 98, 1807, eh. 55, 150, 1808, ch. 71, 1809, ch. 179. 1805. 

WHEREAS, John Sanders, Nathaniel Washington and ^^^"*^ 
Elizabeth K. Cartwright, of Saint-Mary's county; James Cook, Preamble. 
Isaac- Younger and James Cruickshanks, of Kent county; 
Richard Rawlings, of Firancis, Robert W. Ellicott, Richard 
G. Rawlings, Jonathan Waters and Richard Odle, of Anne- 
Arundel county; Jonathan S. Hardesty and Levi Butler, of 
Charles county; Richard Hairvey, Thomas B. Randall, John 
Brown, John Wray, Joseph Pierpoint, Thomas Grain, John 
Boyd, Patrick MuUigen, Richard Sweeney, Walter S.Hunt, 
James Maydwell, of Alexander, Benjamin Arnold, Absalom 
Chenoweth, Francis Mottee, John H. Barney, Peter Stewart. 
.Thomas L. Judge, Thomas N. Vaughan, Jacob Stiler and 
Horatio Johnson, of Baltimore county; William Tibles, James 
Cowan, John Simmonds, James Roper, John M. Needles and 
John R. Bromwell, of Talbot county; Silas C. Bush, Joseph 
Bruff, Benjamin Polk, Benjamin Wailes, Edward H. Smith, 
George vance, William Purniss and John Bruff, Richard 
Waters, of William, Ezekiel Oilliss and Richard Minish, of 
Somerset county; Daniel Parker, of Dorchester county; John 
Porter, Manasseh Logue, Peter Jackson, John Stevenson, 
Samuel Thompson, Edward Oldham, Thomas CoflSeld, John 
Caman, Abraham Pennington and John Mackey, of Caecil 
county; Isaac Peach and Richard G. Hardesty, of Prince- 
George's countv; James Nelson, Benjamin Lusby and John 
Howenton, of tne city of Annapolis; Samuel T. Wright, John 
Pennington, John Maynor, Andrew Raburgh and Edward 
Hargadine, of Queen Anne's county; John J. Pumell and Levin 
Long, of Worcester county; George W. Sykes and William 
R. Sewell,of Calvert county; Joshua Stevenson, Daniel Kemp, 
Samuel Coats, junior, David Waggoner, John Dartzbon, 
William Springer, WUliam Jpimes Turner, Basil Fool and 
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November, George Rowles, of Frederick countjr, William Ha] 
1805. Tobias Watkins, €orbin Preston, Thomas Adlum, Ale: 
^**'^'^^*^ Reese, Edward Jolly, Abraham Jarrett and Bennet Whec 
Harford county; William Boon, Joseph G. Daffin, and T 
Loveday, of. Caroline county, Louis deNiroth, Robert J 
Robert Doyne, Philip Bier, senior, Louis Barbarin, "W 
Merryman, Jacob Laudenslager, James Clayland, John 
John Miller, Henry Semmers, Edmund Curtis, Benjann 
Galpin, Charles Rogers, Isaac Smith, Charles Edwards, 
ard Nicols* John R. Caldwell, Elisha Stansbury, Joseph K 
Thomas Jones, Gilbert Middleton, Enoch Welsh, Tl 
Meeteer, Jonathan Edwards, Walter Muscheett, Henry S 
huis, Charles Coffin, Perley P. Prichard, Henry Lay, W 
Bond, James Earengey, John Davis, Reuben Sewell, J 
Searight, David Butler, William Starr, John B. Sayre, W: 
Boyce, John Merryman, John Curson S'eton and Howell I 
of the city of Baltimore; Mountjoy Bayly, Joseph Keni 
John Stephens, of Washington county; Washington I 
and Patrick Lyddan, of Montgomery county; and Willia 
Boyd, of Allegany county; by Qieir petitions to this genera 
sembly, have set forth, that hj reason of many misfortunes 
are unable wholly to pay tlieir debts, and have prayed that 
may be discharged therefrom, upon their delivering up all \ 
property for the use of their creditors; and the prayer of 
petitioners being found reasonable, therefore, 
Oa applia- ^^' ^^ P^ ENACTED, by the General Assembly of Maryl 
tion otdebt- Thaton application of either of the said debtors to the coi 
ore to coin- court of the county in which they severally reside, or to 
ty court, ly judge thereof in case of the actual confinement of such ap 
^'mg to de- vCant, by petition in writing, offering to deliver to the use of 
liver aU thiir creditors all his property, real, personal or mixed, (the necess 
property to vvearing apparel and bedding of himself and his family exc( 
cr^itors. ^0 *^ which he is in any way entitled, a schedule whereof, 
muticetobe oatn Or affirmation, as the case may require,) together wit 
given to list of the Creditors of the persons so applying, on oath or 
^*^^ ®^ .. firmation, as far as he can ascertain them, shall be annexed to 
cation *8?c.' ^ccoD^P^iwy s^ch petition, the county court shall direct perso 
' notice of such application to be given to the creditors, or to 

many of them as can be served Uierewith, or their agent or 
tomies, or direct notice of such application to be advertised 
the most public places of the county where the said debtor i 
sides, or to be inserted in some news-paper for such time as thi 
may think proper, and on the appearance of the said creditc 
or neglect to appear on notice', at the time or times and plat 
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appointed, the county court shall administer to the petitioning November , 
debtor the following oath or affirmation, as the case may re- 1805. 
quirp: "I, A. B. do swear, or solemnly, sincerely and truly ^-^^'^*— ' 
declare and affini), that I will delivej* up, convey and transfer, ^^^^°" 
to my creditors, in such manner as the county court shall di- 
rect, all my property that I have, or claim any title to or inter- 
est in^ and all debts, rights and claims, which I have, or am 
any way entitled to, in possession, remainder or reversion, 
(the necessary wearing apparel and bedding of myself and fam- 
ily excepted,) and that I have not, directly or indirectly, at 
any time, sold, conveyed, lessened, or disposed of, for the use 
or benefit of any person or persons, or intrusted, any part of my 
monies or other, property, debts, rights, or claims^ thereby to de- 
fraud my creditors, or any of them, or to secure the same to re- 
ceive or expect 'any profits, benefits or advantages, thereby;" 
and the county court shall thereupon name such person as a 
majority of the creditors in value, their agents or attc^nies, 
shall recommend, to be trustee for the benefit of the creditors Trustee to 
of the petitioning debtor, or in case of nonattendance of the ^e appoint- 
creditors, or of their not making a recommendation,' the county ^* 
court shall name, such person as they shall think proper, to be 
trustee as aforesaid. 

IIL And he it enacted^ That no person herein before men- Debtor 
tioned shall be entitled to the benefit of this act, unless the i^"?* ^^""'^ 
county court shall be satisfied, by competent testimony, that yg'^^^.^^^^g 
he has resided the two preceding years within the state of Ma- state and 
ryland prior to the passage of this act, unless, at the time of pre- produce the 
senting his petition as aforesaid, he shall produce to the county a«entof two 
court the assent, in writing, of so many of his creditors as have ^JtmrJf 7ii» 
due to them the amount of two thirds of the debts due by him creditors to 
at the time of the passing of this act, or at the time of his ap- obtain the 
plication to the county court for the benefit of this act; provided, \^^^\ ®^ 
that foreign creditors, not residing within the United States, or fhrthe> than 
not having agents or atlornies therein, duly authorized and em- the release 
powered to act in their behalf, sliall not, for any purpose, be con- ^^ *•** P^^*"- 
sidered as creditors within the meaning of this clause; and pro- 
vided alsOy that the county court, or any judge during the recess 
of the court, may, without the assent of the creditors as afore- 
said, order to be discharged from custody any of the said peti- 
tioners who majT at any time be in actual confinement in virtue 
of any proces assued, or that may be issued, in pursuance of 
any debt at this time due and owing, or at the time of his ap- 
plication to the county court for the benefit of this- actj which 
discharge is hereby declared to be a release only of the person 



son. 



■*, 
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Nofoember, of such debtor, but not of his property, unless the assent in 
1805. writing of two-thirds in value of the qreditors aforesaid be ob- 
>.^^.>^^^> tained. 

By 1809, ch. 179, the bene^t of this act is extended to all persons, who 
, may apply for it. 

Trusteef pi I^* •^^^^ ^ ^ enacted^ That before siich. trustee proceeds to 
give bond, act, he shall give bond for the faithful performance of his du- 
ty to the state of Maryland, for the use of the creditors of said 
petitioning debtor, in such penalty, as the county court shall di- 
rect, which shall be recorded in the office of the county court, 
and a copy thereof, certified under the hand of the clerk 
of said court, shall be good evidence in any court* of law or 
equity of this state; and if any trustee appointed by virtue of 
this act shalt refuse to act, or die, or neglect to give bond as 
aforesaid in a reasonable time, to be adjudged of by the county 
court, or be removed by the county court for misbehaviour, the 
county court shall appoint such person as they shall think pro- 
per in his place, who shall give bond as aforesaid, and on giv- 
mg such bond, (in case the said debtor had conveyed his pro- 
1 P^^ t^ *^® former trustee,) he shaft immediately be vested 
' with all the property of every kind, and all the debts, rights 
and credits, of the said debtor, as completely as the former 
trustee was vested with the same. 
On debtorV ^' '^**^ ^ ** enoetedy That upon the said petitioning debtor's 
executing a executing and acknowledging a deed to the trustee to be ap- 
conveyaace pointed as aforesaid, which deed is hereby directed to be re- 
^^ perty'to ^^^A®^ within the time limited by law, conveying all his pro- 
^sUiBy V^^Jy ^^^^ personal and mixed, and all debts, rights and claims, 
court to dis- agreeable to the oath or affirmation of such debtors as atbre- 
charge him gj^j^j^ ^^^ ^^ j^jg delivery to the said trustee all his said property 
dS)ts, &c. which he shall have in possession, and of his books, papers, 
in his indi- and evidence of debts of every kind, and the said trustee's cer- 
^^JmSi'*^ tifying the same in writing to the county court, it shall be law- 
^?J|^^. ^ fttl for the county court to order that the sidd debtor shall be 
property discharged, as well from all debts, covenants, contracts, promi- 
subsequent- g^g ^^ agreemetits, due from, or owing or contracted in nis in- 
by g^*de- dividual, as also in a copartnership capacity, by him,, before 
seent, &c. the passage of this act, or at the time of his application to the 
being still county court for the benefit of this act, and by virtue of such 
liable. order the said debtor shall be discharged as aforesaid; provide 

ed, that no person who has been guilty of a breach of the law, 
and hath been fined, or is liable to be fined for such breach, 
shall be discharged from the payment of any fine incurred for 
any breach of the laws of this state; and provided, that any 
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property which he shall hereafter acquire by gift, descent^or in Nbember, 
nis own right hy bequest, devise, or in any course of distribu- 1805. 
tion, shall be liable to the payment df the said debts; and pror ' -■^■^w' 
vidcHd also, that the discharge of such debtor shall not operate, 
so as to discharge any other person from any debt. . 

XL Andbeii enaued^ That the county court may ^Uowsiich ^^^^^^ 
petitioning debtor to retain the necessary 'wearing apparel «uad : J^r^^apparol^ 
bedding of himself and faniily. &c. ' 

VIK And be it enacted^ That the county court may direct Court may 
any trustee to le appointed by virtue of this act to sell and ^JT^'** **J?^ 
convey the property conveyed to him by the petitioning debtor, ani'Se^ro- 
atsuch time and on such terms and conditions, as thqy shall duc^r thereof 
think most for the advantage of the creditors, and the produce, ?^^.*^***fy" 
thereof, after satisfying* all judgments, incumbrtmces and liens, ^fnte&c. 
shall .be divided among the said creditors, agreeable to their to be divi- 
several respective claims, but no judgment to be entered after . ^®^ amongst 
the passage of this act, or after the. tinie of his application to o^.^^®^^^' 
the county court for the benefit of ibis act, against any of the 
said debtors who shall take advantage of this act, shall be alien 
on his real' property, nor shall any process^ against his real or 
personal property h«re any effect thereon, except vyrits of fieri 
facias actually and hbnafide (mid before the passage of this act^ 
or before' the time of his apf^cation to the county court for the 
benefit of this act 

. y III. And be it enacted^ That any trustee may sue for, in his Trustee to 
own name, and recover, any property or debt assigned to him sue in his 
by any debtor in* virtue of this act, and may also prosecute to ^^"^ °*"*®' 
judgment any suit commenced, by the debtor, before bis ap- 
pointment. 

IX. And be it enacted^ That if any creditor, on fhe applica- ?^*!f ^^ 
tfon of. any debtor to the county court,, or within two years benefit o/ 
thereafter, shall allege in writing to the county court, that such this act by 
debtor hath, directly or indirectly sold, conveyed, lessened, or celling, fcc, 
otherwise disposed of, or purchased in trust for himself, or aily proMrty**. 
of his family or relations, or any person or persons, intrusted or wiih a view 
concealed, any part of his property of any kind, or any part of *» defraud 
his debts, rights or claims, thereby to deceive or defraud his ^If *f ^^i'J^" 

f V. /» \ -1. .or to give 

cr^itors, or ahy of them, or to secure the same, or to receive undue pre- 
or expect any profit or advantage thereby, or that he has passed ference, &c. 
bonds, or other evidences of debt, either without consideraticJn, 
or on improper consideration, or lost more than one hundred ^^^ ^^^ ^y 
ddlars by gaming at any one time, or hath assigned or convey- nuis^byaclof 
ed any^ of his property with intent to give an updue and impro- 1807, eh. 150 
per preference to any creditor or creditors, or security, before !»»▼« l>««n 
S 
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the passage of this act, or before the time of his application to 
the county court for (he benefit of this act, the said county court 
may thereupon, at the election of the creditor making such al-' 
legation, either examine the said debtor, and any person or per- 
sons to whom he may have made any conveyance of his proper- 
ty, or passed bonds or evidences of debt as aforesaid, on inter- 
rogatories, (of which interrogatories the person or persons an- 
swering the same shall, at the election of the person or persons 
making the allegation, be. furnished with a copy or copies',) on 
oath or affirmation, touching; the subject of the said allegations, 
or direct an issue or issues in a summary way, without the form 
of an action, to determine the truth of the same, and if, upon the 
answer of the said interrogatories, or the trial of the said issue or 
issues by a Jury; duch debtor shall be found guilty of any fraud 
or deceit of his creditors, or loss by gaming as aforesaid, or hav- 
ing given preference as aforesaid, he shall be forever precluded 
from any benefit of this act,. and in case such debtor or other 
person shall, at any time thereafter, upon any indictment found 
in the county court of the county in which such debtor may re- 
side, or in the county court where such oath or affirmation shall 
have been taken or administered, be convicted of wilfully, 
falsely, and corruptly, swearing or affirming to any matter or 
thing to which he shall. swear or affirm by virtue of this act, he 
shall suffer as in case of wilful and corrupt perjury, and be for- 
ever debarred from any benefit of this slot. • • 

By 1807, ch. 150, to forfeit the benefit of this act hy lotting more than 
one hundred dollars by gamin|; at one time, it must have been wi^in three, 
years before petitioning. 

X. And he it enacted^ That the county court may allow any 
trustee to be appointed by virtue of this act such commission 
for his trouble, as they shall think reasonable, not exceeding 
eight per cent, and if any complaint shall be made to the county 
court of the conduct of any trustee by any creditor interested in 
the distribution of any estate^ or if any trustee hath or shall be- 
come insolvent, the county court may call suqh trustee before 
him, and inquire into the cause of complaint in a summary way, 
and make such rules and orders as shall be judged necessary for 
the accomplishment of the object of the trust, and punish the 
said trustee ^as for a contempt in case of his not ooeying tKe 
same, and if they think it necessary, they may remove the said 
tru9tee and appoint another person in his place*. 

■ 

*Note to section X. By section 15, in all cases of substituted trustees 
under this act, the creditors shall be consulted, and the court, goTcmed by 
the choice of a m^jdrity of them in value^ unless upon pubUc or other rea- 
sonable notice, they do not appear. 



INSOLVENT LAWS OP MARYLAND. 19 

XL And h^ it enactedj That if any delbtor, who shall petition. JN&cember 
in Tirtue of this act, shall be imprisoned at thfe time of exhibit- 1805. 
ing such petition, it shall be lawful for the county court, or any • v>^>rO 
judge thereof, to order the sheriflF, or other officer, in whose cus- K ^^^}^^ ^ 
tody he shall be, to bring him before such court, or judge, at a oourt^riSy 
certain time in the said order to be appointed, for the purpose discharge his 
of taking the oath or affirmation herein before mentioned, and Iwdv from 
the said .sheriff, or other officer, shall obey the said order; and on Ms^Svteg 
shall be entitled to a preference, after the discharge of all liens securitj, if 
on the said debtor's estate, to all othet creditors, in the payment reqi<ired» to 
of his account against the said debtor for legal fees of imprison- ^V^^^ »* 
ment, and.his reasonable expenses in canning the said debtor to edto^answer 
the county court, or any judge thereof, in obedience to the order as Kiscrediton, 
aforesaid, any thing in this act to the contrary notwithstanding; ^* 
and the court, or any judge thereof, may direct that the body of 
such debtor shall be discharged from imprisonndent, and appoint 
!a time when such debtor shall appear before the county court, 
to answer interrogatories which his creditors may propose to 
him, on not less £an three months notide as aforesaid, any thing 
in this act to the contrary notwithstanding; provided, that such- 
discharge from imprisonment shall not operate as a discharge 
of any of the debts of the said imprisoned debtors; and provi- 
ded, that the said imprisoned debtor, at the time of his dis- 
charge, if required by the county court, or any judge thereof, 
shall enter into a bpnd, with such penalty and security as the 
county court, or any judg^ thereof, shall direct and appjove^ 
condi.tionedfor his personal appearance at such time or tim^s as 
the said oourt, or any judge thereof, shall direct, to answer the 
allegations of his creditor or creditors according to the provi- 
sions aforesaid; and if the said debtor shall not enter into bond 
as aforesaid, if required by the county court, or any judge 
thereof, then such* debtor shall remain in confinement until the 
application,' (if objected to,) shall be decided on. * 

* XII. And be it encu^ed, That the county courl may, by order, Conrt may 
limit and appoint the time for creditors to bring in and declare limit time for 
their claims, and may examine such creditors, and also the cfaims^^maT 
debtor, on oath or affirmation, concerning the same, and, on examine crl- 
any contested claim, may, if they think proper, order the same, diton and 
or any fact concerning the same, to be tried on an issue framed ^®^*®" ^ 

r xiT * J J i. r al a-x- • oath concern- 

tor that purpose, and may order any part of the petitioning ingthesame, 

debtor's estate to be set apart and retained for the eventual sat- &c. 
isfaction of any contested claim, orto be brought again into dis- 
tribution; and if any creditor to whom a real debt is due, shall 
collude with the debtor to gain an undue preference in the satis- 
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JVorcwibcr faction of his debt, or for concealment of any part of the debt- 

1805. ort estate or effects, or shall contrive or concert any acknowl- 

\^^y^u edgment of the debtor, by parole, or in writing, or any kind of 

security, to give false colour to his claim for more than is bam 

fide due, such debtor «hall lose his debt truly due, and shall be 

totally excluded in the distribution. 

.. ;XnL ^nd be it enacted^ That if the said debtors, or any of 
If debtor be ^^^i s^^all be arretted or imprisoned on any pfocess- ^ued oat 
arrested on < on any judgment or decree obtained against them, or any of 
execution, : ^ them, for any debt, dams^e or costs, contractdl, owing or grow- 
dSdhargcThim *°S ^"^' before the passage of this act, or before the time of 
on motion; or f their. application to the county court for the benefit of this act, 
if by process « the couit, out of which such prck^ess issued, or any judge therd- 
^«'i?f^!;!!?' of, of the county where the. said debtor may be airested or im- 

on nis com- '» , •',. . -i " i t ii i -i» i 

prisoned, on application made ip them, shallj and may discharge 
such debtor on motion; and if the said debtors; or any of 
them, shall be arrested or imprisoned On any process for; the 
recovery of any debt, damages or costs, contracted,' owing or 
growing due, before the passage of this act, or before the tivc^ 
of their application to the county Qoart for^ the benefit of this 
act, the court before whom such process shall be returned, shall 
and may discharge sucK debtor or debtors out of custody on his 
common appearance being entered^ without any special bail; 
provided, mat the discharge of sucb debtor or debtors shall not 
acxjuit or discharge any other person from such debt, damages 
OF qpsts, or any part thereof, but that sill such persons shall be 
answerable for the same in such manner as they were before the 
passing of this act, or before the time of their application to the 
county court for the benefit of this act. 
• XIY. Jlndbe'iteruictedyThsihll proceedings under this act 
shall be recorded by the clerk of the county court in which 
tol^^recoSa- s^^*^^^^*or shall reside, who shall be entitled to the same fees 
ed by clerk. ^^ ^^. ^^^^ ^Y ]^^ for his services in other cases, which shall 
be paid at the time of obtaining the discharge- 

aV. And be it enactedyTh^t in all appointments of trustees 
Courtto con- "^^r'this act by th6 county court, in the room of any person 
suit creditors before appointed, the county court shall C(Misult the creditors, 
on appointing and govem themselves by the choice of a majcM'ity of them in 
second trus- y^^^ ^^i^^ up^^ ^^^j^^ y^^^^ ^^^^ j^^ publicadvertisemcnt, 

t)r m such manner as they shall think reasonable, the said crdl- 
, iters shall neglect to make such choice. 

Debtor not • ^^'* *^^ ^ ^ enacted^ That nonet of the said debtors named 
executing^ ^^ this-act, who do iiot make application as aforesaid onor be- 
deed to tru- fore the first day of September next, nor any other |)ersons who 
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sballapplj for the benefit of this abt^iYho shall not execute a Abvemier 
deed for all his estate, real, personal or mixed, to any trustee 1805. 

appointed in virtue of this act, within one month after the ap- v;^v>-^ 

pointment of such trustee, and bond given by him according to tee, within a 

the provisions -of this act, shall have any benefit of this act month, to de- 

The 17th and 18th sections contained special provisiotas in favour of two ftt from tfah 
petitioners under this act act. 

The 19th section extended the benefit of this act to certain persons, who 
petitioned in 1804 for an act of insblvency. ^ 

' The 20th section contained a proVisloo in favour of a petitiotief, wh6 was 
not a'citizen of Maryland. 

XXL And whereas, mucb' of the time of the general assem- All persons 
bly, annually, and of trouble and expense to those unfortunate J|J*^e'coun- 

Eer^ns who are compelled to apply for afcts of insolvency, may ty court for . 
e saved, without impairing the rignts of creditors, by vesting the benefit 
certain additional powers in the county courts; therefore, J?e it of this acton 
^nadedy That it shall and may be lawful for the county courts of monXs no- 
the respective counties of this state, to extend to aU such persons uce. 
as may apply to such court for the same, before the first diay of 
January, eighteen hundted and ten, all the benefits and :privi- 
leges intended to be given to the persons included in this, act, 
on their complying with the provisions thereof; provided, that 
previous to tne application to the court of any such debtor, he 
shall give at least two months notice of liis application in one • 
nevyspaper printed in the city of Baltimore, and in some other 
newspaper printed most .convenient to the residence of such 
applicant, and give such notice by advertisement set up at 
the most public places in the, county where the said applicant 
resides. 

By ISOT, Qh. 150, debtor in confinement may apply to single judge out 
of term time^ atid. by 1808, ch. 71, notioe is dispensed with. 

By act of 1816, c. 221, section 8, aU the parts of the above act, inconsis- 
tent with that of 181 6 are repealed. ' 



GHAPTER XCVIII. tkt i^ 

A Supplenjent tp an act,* entitled, an Act for the relief 1806. 

of sundry insolvent debtors. ^■^^''^^' 

♦1805, ch. 110. 

WHEREAS, doubts have arisen on the construction of sev- Preamble, 
cral of the provisions of the act of the general assembly of Ma- 
ryland, passed at November session, one thousand eight hun- 
dred and five, entitled, An act i6r the relief of sundry insolvent 



^ 
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JViwemb^, debtors, and the said law in some instances requiring amend- 
18Q6. ment; and it appearing proper to remove the aforesaid doubts, 
v^'VXp^ and to remedy the defects m the said law, therefore, 

IL Be it enacted by the General •Assembly of Matylandj That 
Be efit to be ®" ^^^ application of any insolvept debtor to anjr county court 
extended to <>f ^^ crounty in which the said debtor shall reside, or to any 
persons, who one of the judges thereof, before the first day of January, one 
have resided thousand eight hundred and ten, it shall and may be lawful for 
two years ^^^ ^^^^ court, or judge, to extend to the said debtor idl the 
previous to benefit and advantages intended to be given to the several per- 
application. gQQg mentioned in the said act of assembly above jecHed, and 
to which this is a supplement, upon the said debtor^s complying 
with the requisites o| the said law; provided, that it shall not 
be necessary, to entide the said debtor so applying for the ben- 
efit of this law, ihat £e shall have resided two years within the 
state of Maryland, prior to the passage of the above recited act, 
but no person taiaking application to the said .court, or judge, 
for the benefit of this act, shall have t}iQ benefit thereof, unless 
the said court, or judge, shall be satisfied, by competent testt- 
mony, tliat the said debtor has resided two years within the 
state of Maryland next before the making of hisi appliciaition as 
aforesaid. 



CHAPTER LV. 

J\romnbery A Further supplennient to an act,* entitled, An act for 
1807. the relief of sundry insolvent debtors. 

• 1805, ch. jio. . 

WHEREAS dpubts are entertained as to the meaning and 

Preamble. construction of the worda^ ^^undue and improper preference to 

any creditor or creditors or seburity,'' contained in the ninth 

section of the act to which this is a supplement; therefore, 

II. B]Q IT ENACTED, By the Gimeral Assembly of Maryland^ 

Certain deeds, That any deed, conveyance, transfer, assignment or delivery, 

k^proMr^pi!^^^ any property, real, personal or mixed, of any debts, rights 

ference, &c. or plaims, to any creditor or creditors, security or securities, 

made by any person with a view or under an expectation of 

being or becoming an insolvent debtor, shall be, and the same is 

hereby declared to be an undue and improper preference to such 

creditor or creditors or security, within the true intent and 

meaning of the said ninth section of the said act 
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CHAPTEH CL. ^T^ 

1807. 

A Further supplement to the act,* entitled, An act for ^^^nr^ 
the relief of sundry insolvent debtors, passed at No- 
vember session, eighteen hundred' and fiv6.. 

♦1805, ch. 110. 

WHEREAS by the original act to which this is a supple- Preamble, 
ment, it is provided, that if any debtor, applying for the benefit 
of the said act, shall have at any time lost more than one hun- 
dred dollars by gaming at one time, such debtor shall be forever 
precluded from any benefit of the said act, by the generality of 
which provision the whole space of a man's life is embraced, 
which IS deemed unreasonable and improper, therefore, ^ \i ki ♦ 

n. Be U enacted by the Genial Assembly of Maryland, That J;'' JreSd 
no debtor ap^rfying for the benefit of the-said act, and the act unless he ha» 
supplementary thereto, shall be precluded from the benefit there- lost at gam- 
6f for and on account of such debtor hating at any time lost {J^^ yei!^. 
more than one hundred dollars by gaming at one time, unless 
siich losing shall have happened within the space of three years 
next before the application of such debtor for the .benefit .of the 
same. 

III.' And, whereas, by the twenty-first and last section of the « -4 &c 
original law to which this is a supplemet^t, any debtor not named Qay Jrder 
in die .said original law, who is or hereafter may be in actual the sheriff, 
confinement, and who applies for the benefit of that law under ^^^ ^7"^ 
the provisions contained m the aforesaid section, is placed iii a impHsoned, 
very difierent situation from that of a debtor named in the said before them. 
law, who shoidd be in confinement, inasmuch as the former must ^**^® ^^^^* 
apply to the court of his county, which is only in session twice . * 
a year, and is not permitted to apply to a single judge out of 
term time, and must also give two months previous notice of his 
intended application; therefore. Be it enacted, That if any debt- 
or, who shall petition in virtue of the said original aet and the 
supplement thereto, shall be imprisoned at the time of exhibit- 
ing his petition, it shall be lawful for the county court, or any 
judge thereof, to order the sheriff', or other officer, in .whose 
custody he shall be, to bring him or her before such court or 
judgCj^at a certain .time in the said order to be appointed, for 
the purpose of taking the oath,- or affirmation, in the said original 
act prescribed to be 'taken by an insolvent debtor, and the said 
sheriff, or other officer, shall obey the said order, and shall be 
eatitted to a preference, after a discharge of all liens on the 
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^mfembefy said debfor^s estate, to all other Creditors, in the payment 

1807. account igainst the said debtor for legal fees of imprison 

Vi^i^V^^ And his reasonable expenses in carrying the said debtor t 

county court, or any judge thereof, in obedience to the or 

aforesaid, any thing ia the said original act or the suppl 

thereto notwithstanding; and the court, or any judge tb 

may direct that the b^y of such debtor shall be dischi 

from imprisonment, and appoint a time when suoh debtor 

appear before the county court to answer interrogatories \ 

his creditors may propose to him, on not less than three m 

notice, as by the ^aid original act is provided, any thing ii 

said original act, or the supplement thereto, to the contrary 

withstanding; provided that such discharge from imprison 

shall not operate as a discharge of any of the debts of the 

imprisoned debtor, and provided, that the said imprisoned < 

. or, at the time of his discharge, if required by the county o 

or any judge thereof, shall enter into a bond, with such pei 

and security as the county court, or any judge thereof, shal 

rect.and approve, conditioned for his personal appearanc 

such time or times as the said court, or any judge thereof, i 

' direct, io answier the allegations fk his credited or credit 

according' to the provisions aforesaid, and if the said debtor c 

not enter into bond aforesaid, if required by the county cc 

or any judge thereof, then such debtor shall regain in coni 

ment until the application, if objected to, shall be decided uj 

. By 1808, ch. 71, no notice preyious to application to be given by Im] 
oned debtors. 

IV. And, whereas the said original act requires that : 
debtor who shall apply for the benefit of the said ^ct, shall p 
duce to the court, or judge, to whom he shall apply^ the ass^ 
in writing, of so many of his creditors as have due to them t 
thirds of the amount of the debts .due by such debtor at the ti 
of his application, and in many instances more than one*third 
. the debts due by debtors applying .fiwr relief is due. to banks 
other corporate bodies, or to the estates of persons deceased, 
to trustees who represent creditors or others, and the office 
having charge of the affairs of such corporate bodies, the eiec 
tors an^ administrators of such deceased person, and the tm 
tees before mentioned, although not desirous of preventing fl 
d^Mt'^^may ^^^^^ of such debtor, do not conceive themselves authorize 
sign 'their as- to consent to his release; therefore, Be it enacted^ Thatin Qrd^ 
sent to debt- to remove all doubts as to the power of such corporate bodie 
ors release, executors, administrators and trustees, to sign their assent to th 
release of any insolvenjt debtor, under the insolv^t laws of thi 
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state, the said corporate bodies, executors, administrators and ^wmnber^ 
trustees, be, and they, or any of them, are hereby declared duly 1807. 
authorized to sign their assent to such release qi any inSidvent 
debtor, whenever they, or &ny of themi shall deem the same right 
and proper. 



CHAPTER LXXL Jfavember, 

A Further supplement to the act,^ entitled, An act for 
the relief of sundry insolvent debtors, passed at No- 
vember session, eighteen hundred and five. 

• 1805 Chapter 110. 

WHEREAS, by the construction which has been given by PreamU«, 
some of the courts of this state to the third section of an act, 
supplementary to an act to which this is also a supplement, pass- 
ed at Novembei^ session, eighteen hundred and seven, it appears 
that the object of the legislature thereby contemplated has not 
been accomplished; therefore, 

II. Be it enacted, hy the General Assembly of Maryland^ Imprisoned 

That any imprisoned debtor may hereafter, immediately upon ^J^"™^,, 
his or her confibement, without any previous notice, m^e ap- ^jq^ wi^ut 
plication, by petition in writing, to the court of the county inptieyioiu no- 
which he or she shall be so imprisoned, or to any judge thereof, ^* ^ ®^ 
upjon his or her complying with the other provisions of the said^^Q^JJ p^^ 
original act, and the supplements thereto, except that provision yisions of ther 
which requires the assent of two-thirds of his or her creditors, original aot, 
and it shall thereupon be lawful for the said court or judge to^y^^j^^ 
order the sheriflF, or other officer in whose custody he or she shall the body from 
be, to bring him or her before such court or judge, at a certain prison, and ejk 
time in the said order to be appointed, for the purpose of taking gJJ^*^^y^®* 
the oath, or affirmation, in the said original act prescribed to g^^r interro- 
be taken by an insolvent debtor, and the said sheriff, or other gatorief,&c, 
officer, shall obey the said order, and shall be entitled to a pirc^ 
ference, after a discharge of all liens on the said debtor's estate, 
to all other creditors, in the payment of his account against the 
said debtor for legal fees of imprisonment, and his reasonable 
expenses in carrying the said debtor to the county court, or any 
judge thereof, in obedience to the order aforesaid, any thii\g in 
the said original law, or the supplements thereto, notwithstand- 
ing; and the court, or any judge thereof, may direct that the 
4 
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Aboemier, body of such debtor shall be discharged from imprisonment^ 

1808. and appoint a time when such debtor shall appear before the 

v.^^y^^ county court, to answer interrogatories which his creditors may 

Eropose to him or her, on not less than three months notice^ as 
y the said original act is provided, any thing in the said ori- 
gmal act, or the supplements thereto, to the contrary notwith- 
standing; provided that such discharge from imprisonment shall 
not operate as a discharge of'any of the debts of the said im- 

Erisoned debtor, unless the said debtor shall, before his final 
earing, obtain the assent, in writing, of two-thirds in amount 
of his or her creditors; and provided, that the said imprisoned 
debtor, at the time of his discharge by the county court, or any 
judge thereof, shall enter into bond, with such penalty and secu- 
rity as the county court, or any judge thereof shall direct and 
approve, conditioned for his personal appearance at such time 
or times, as, the said court, or any judge thereof, may direct, to 
answer the allegations of his or her creditor or creditors^ ac- 
cording to the provisions aforesaid, and if the said debtor shall 
not enter into bond as aforesaid, if required by the county court, 
or any judge thereof, then such debtor shall remain in confine- 
ment until the applications, if objected to, shall have been de- 
cided upon. 

III. And BE IT ENACTED, That in all cases of petitions of 

Court may ap- insolvent debtors, as well those that are now dependmg as those 

tee^i^wh^ that may hereafter apply for the benefit of the acts for the relief 

all the proper- 0^ insolvent debtors, the court before whom such petition may 

tv, Etc. of the be depending, or any judge thereof, may appoint a trustee for 

debtor shall ^q benefit of the creditors of such debtor, and may order that 

^JJJ^ ** y gy^jj trustee shalLenter into bonds, with such surety or sureties 

as the said court or judge shall approve, and on filing such bond 

,with the clerk of the court, all the property, real, personal and 

mixed, of such debtor, and also all claims which shall be due to 

such debtor, shall immediatelv be vested in such trustee, for 

the use and benefit of the creditors of such debtor, any thing b 

any other law to th$ contrary notwithstanding. 
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CHAPTER CLXXIX. ^^iSS^' 

An Act relating to the Act,* entitled, An Act for the ^"^^^r^ 
relief of sundry Insolvent Debtors, passed November 
Session, eighteen hundred and five, and to the several 
Supplements thereto. 

• 1805, ch. 110. 

Be rr enacted, by the General Assembly of Maryland^ That Benefit of the 
it shall and may be lawful for the county courts of the respective ^^ extended, 
counties, or the several judges thereof during the recess of flie 
said court, to extend to all such persons as may apply to such 
court for die same, all the benefits and privileges intended to be 
given to the persons included in the said act, on their Complying 
with the provisions of the said original act and of the several 
supplements thereto. 



CHAPTER LXXVIL 



December^ 
1812. 



A further additional supplement to the act entitled ^^An 
act for the relief of sundry insolvent debtors." 

Sec. 1 Be IT enacted by the General Assembly of Mary- Deeds, con- 
fand, That all deeds, conveyances, transfers, assignments or^^^^tJ^*^ 
sales of any property, real, personal or mixed, or of any debts, intent of be- 
rights or claims, to any creditor or creditors, security or secu- coming inaol- 
rities which shall hereafter be made by any person with a view, y®?^.^^® 
or under an expectation of being or becoming an insolvent debt- whom such 
or, and with an intent thereby to give an undue and improper property shall 
preference to such creditor or creditors, security or securities, ^®*'' 
shall be absolutely null and void, and the title to property or 
claims so attempted to be conveyed, transferred, assigned or 
sold, shall vest in the trustee or trustees of such insolvent debt- 
ors, as efiectually as any property specified in the schedule of 
iuch insolvent 

U. And be U enacted^ That any creditor of an insolvent debt^ Creditors as- 
or, who assents that such insolvent debtor shall obtain the bene- ^^l^^ ghail 
fit of the insolvent law, shall make affidavit, or affirmation, (as obtain the be- 
the case may be) that the said debtor is bonorfide indebted to ^^^^ ^^ ii»ol- 
him in the sum claimed as due, and Aat he has received no se- ^®Hj ^?«/^*P 
curity or satisfaction for the same, or any part thereof, before &o. ^^^ ' 
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Xhcemi^, Bome justice of the peace of this state, or notary public residing 
IQli. in the United States; and without such affidavit or affirmation 
s^^'^v'-^^ annexed to the assent aforesaid, such creditor shall not be in^ 
eluded among the assenting creditors. 

III. Ard be ft enacted^ That any debtor who shall petition for 
Who shall be thje benefit of the insolvent laws, and shall comply with all the 
entitled to a terms and conditions of such laws, except obtainipg the assent 
Ewe.^^ '*■ of two-thirds of his creditors in amount, shall be entitled to a 

personal release, except in case where interrogatories or allega- 
tions have been filed) land have not been Satisfactorily answered 
and decided in favor of such debtor, which release shall be a 
good and effisctual discharge of the person from all arrests on 
inesne or execution process, on account of any debt or contract 
iProvido, incurred or entered into by such insolvent debtor. Pravideij 
such debtor shsdl at the time of his arrest on mesne process, ex- 
ecute a warrant o^ attorney, authorizing some attorney to ap* 
pear for him in the court to which such process is returnable* 

IV. And be it enacted, That no person shall be entitled to the 
Final relettM. benefit of said insolvent laws oftener than once in two years^ 

nor shaU any debtor be entitled to a full and final release a se- 
cond time, until he shall pay over or convey to his trustee or 
trustees, estate sufficient in amount to pay fifty per cent, of his 
debts at the time of his second application as aforesaid; nor to 
a fiill and final release ^ third time, until he shall pay over or 
"T^i* i^^^b** convey to his trustee or trustees, estate sufficient in amount to 
Sewtof P*y seventyrfive per cent, of bis debts, at the time of his third 
1820, c. X08. ai)plication as aforesaid: Provided, That nothing in this act cod^ 
tained shall prevent the right of such petitioner to obtain the 
benefit of a personal release in such cases. 

V. And be it enacted^ That if any petitioning debtor shall not 
PorsoM vex- j,© able to produce to the county court at the time of his final 
ho\ding S*ik bearing, the assent of two- thirds of his creditors in amount, and 
assent against whom no interrogatories or allegations shall have been 

filed, or if filed, shall have been satisfactorily answered or de- 
cided in favor of such debtor, and the said debtor shall allege 
Id writing to the county court, within six months after the time 
of his final hearing as aforesaid, (having given to his creditors 
one month's notice in the manner prescribed in the act to which 
this is a supplement, of his intention) that he is pot able to obtain 
the assent of two-thirds of his creditors in amount, and that such 
assent is vexatiously and unreasonably withheld, it shall be in the 
power of the county court to examine in a summary manner, into 
the truth and merits of such application, and where in their opi- 
nion, sudi assent shall^ be vexatiously and unreasonably withheld, 
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the said court is hereby authorized to extend to such applicant December, 
the full benefit of the acts of insolvency. 1812. 

y I. And be U enat^ed^ That the appointment of a trustee or v«>^v^^ 
trustees under said insolvent laws, shall operate as an assign- Appointment 
ment of all the insolvent's property, so as to vest the title to 2hau"o*^*'t 
the same in such trustee or trustees, without the necessity of as an wwign- 
such insolvent executing a deed thereof: ProrMfed, That notiiing ment of in- 
in this act contained, shall be construed to extend to applications »o'T®nt'»pro- 
iiow pending for the benefit of said insolvent laws, ^^' 



CHAPTER CXXIL February, 

|Q| e 

An additional supplement to the apt entitled, an act v^^v^ 
for the relief of sundry insolvent debtors. 

L Bb rr enacted by the General Assembly of Marylmd, ^o^^^onSS! 
That no petition for the benefit of the original act for the ben- ^ed. 
efit of sunary insolvent debtors, and the several supplements there- 
to, now depending in any of the county courts of this state shall 
be continued beyond the second session of such court next 
after the passage of this act, unless in cases where the court 
shall be satisfied a further continuance is necessair to procure 
testimony, material and competent on the trial of any allega- 
tions made against thev petitioner's discharge, nor shall any such 
petition hereafter to be filed, be continued beyond the first 
court next after the filing thereof unless for the causes aforesaid* 

II. And be it enacted^ That upon the dismassal or withdraw- Dismissal of 
ing of any petition for the benefit of said acts, or upon dcci- petitions. 
sions thereon against the petitioner, it shall not be necessary to 

revive by scire facias any judgement which may have been sus^ 
pended by such petition, and process of execution may be 
issued upon such judgments as ii no such suspension had taken 
plaoe. 

III. And be U enactedy That the time intervening between the^^^ ^ ^^' 
petitioning of any of said debtors and the time that any of said 
petitions may be dismissed, shall not be computed on any plea 

of limitation so as to defeat any claim of any person against 
such debtor. 



^ 
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Fehnmry, CHAPTER CCXXL 

^"^^"""^ An act relating to Insolvent Debtors in the City add 

County of Baltimore. 

Seo. 1. Beit enacted by the General Assembly of Maryland^ 
Goyenior and That the governor and council shall commission three persons 
council to ^ of legal knpwiedge, integrity and experience, as commissioners 
8k!nere?™™**" of insolvent debtors for the city and county of Baltimore, and 
from and after the issuing such commission, the said commission- 
ers shall have and exercise the powers and authority hereinafter 
mentioned. 

2. And be it enacted j That in all ciases of applications which 
All applicar shall hereafter be made to Baltimore county court, or the judg:es 
tionstothe thereof, for the benefit of the insolvent laws of Maryland, it 

iudges^to be ^^^^ ^^ ^® ^"^7 ^^ ^® court, or the judge to whom the appKca- 
referred to tion may be made, forthwith to refer the same, together with the 
commission- schedule, petition, and other papers, to the said cohmiissioiieis, 
^^' who shall thereupon appoint a provisional trustee to take posses- 

sion for the benefit of die creditors of such insolvent debtor, of 
all property, estate and effects, books, papers, accounts, bonds, 
notes, and evidences of deb^ and the said commissioners shall 
take bond, with security to be by them approved, for the appear- 
ance of such insolvent debtor, to answer such interrogatories as 
may be propounded to him by any of his creditors, or such al- 
legations as maybe filed against him, within the time hereinafter 
mentioned; and the said commissioners shall immediately there- 
after report to the said court, or judge, that the trustee appoint- 
ed by tnem as aforesaid, is in possession of all the property of 
such insolvent debtor, and the said court, or judge, shall there- 
upon grant a personal discharge to such insolvent debtor. 

3. Jlndbeit enacted^ That the said commissioners shall, within 
Commission- ten days from the time of such personal discharge being granted, 
^tic^ to*be ^^^^ notice to be given in one or mor6 newspapers in the city 
given, &c. of Baltimore, that such personal discharge hath been granted, 

and of the time fixed by the said court or judge for the final 
Tftoo^sl hearing, and requiring the creditors of the insolvent to appear at 
isao c. , ^^^ ^-^^ ^^^ place as the said commissioners may appoint, to 
attend and nominate some person or persons whom the said com* 
missioners shall appoint as trustee or trustees, for the benefit of 
the creditors, and to give to the said commissioners all informa- 
tion in their possession to enable them to report to the court as 
hereinafter directed. 



INSOLVENT LAWS OP MARYLAND. Si 

4. And he U enacted^ That the notice herein before directed to Decmber^ 
be given by the commissioners shall be in lieu of the notice di- 1816. 
rected to be given by the act, entitled, An act for the relief of ^^'^^-^-^ 
sundry insolvent debtors, and the expense of giving such notice — *® *» » 
shall be defrayed by such insolvent debtor. reeled by"t^ 

5. And be it enacted^ That it shall be the duty of the said com- original act. 
missionera diligendy to inquire and examine into the nature and Duty of comr, 
circumstances of all such applications, and the said commission- missionen. 
ers shall have power to compel such insolvent debtors to answer 

on oath all interrogatories touching the subject matter, which 
may be exhibited or propounded on behalf- of the creditors, or 
any of them, and if upon such examination it shall appear that 
the said insolvent debtor hath complied with the terms and con- 
ditions of the insolvent laws, and hath acted fairly and honafide^ 
it shall be the duty of the said commissioners to report the same 
to Baltimore county court, and return the schedule, and all pro- 
ceedings which may have been had before them, to the oflSce of 
the clerk of Baltimore county court, there to be recorded, and 
the said judges ^hall thereupon grant a full and final discharge 
under such laws, without requiring the assent of the creditors of 
such insolvent debtor, Provvied however j that the judges shall ProviMM* 
not grant such final discharge if allegations shall be filed by any 
creditor of such insolvent debtor, at least ten days before the. 
time fixed for the final discharge of such debtor, until such alle- 
gations shall have been heard and determined in favour of such 
insolv/ent debtor; .^ncl provided also j That nothing herein contain- 
ed shall be construed to deprive the creditor or creditors of any 
insolvent debtor of the right of filing allegations at any time 
within two years from the time of discharge. 

6. And be it enacted^ That all deeds, conveyances, transfers, CoDveyancef, 
assignments or sales, of any property, real, personal or mixed, gi^>°g an un- 
or of any debts, rights or claims, to any creditor or creditors, ence^dledared 
security or securities, which have been or shall hereafler be void.' 
made, oy any person, with a view or under an expectation of be- 
ing or becoming an insolvent debtor, and with an intent thereby 
to give an undue and improper preference to such creditor or 
creditors, security or securities, shall be absolutely null and void, 
and the title to property or claims so attempted to be conveyed, 
transferred, assigned or sold, shall vest in the trustee or trustees 
of such insolvent debtors, as effectually as any property specified 
in the schedule of such insolvent debtor, Provided however^ that 
no insolvent debtor shall be precluded from the benefit of the 
insolvent laws on account of any such deeds, conveyances, trans- 
fers, assignments, or sales as aforesaid. 







3S INSOLVENT LAWS OP SIARYLAND, 

December^ 7. •Snd be it enacted^ That the said commissibners, (any two 

1816. of whom shall be competent to act) shall be entitled to receiye 

\.^^y^u for their services such compensation as the judges of Baltimoie 

Commtosioii- county court may deem to be .reasonable and proper, which said 

tira?^™^'***" compensation shall be paid by the petitioner, or his trustee, as 

the said court may order and direct 

8. And be it enacted^ That all such parts of the act passed at 

Repeal November session eighteen hundred and five, entitled, An act 6x 

the relief of sundry insolvent debtors, and the several supple- 

ments thereto, as are inconsistent with, or repugnant to, the pro- 

visions of this act, or any of them, be aiul tne same are hereby 

repealed. 



CHAPTER GLXXXItL 

An additional Suppleilnent to the act, entitled, An act 
February^ for the relief of sundry Insolvent Debtors, passed 
1817. November session eighteen hundred and five. 

6b it enacted, by the Oeneral Assembly qf Maryland^Tbai 

apDWto'udJ- ^^y imprisoned debtor may hereafter, immediately upon his or 

es of oipha^ her confinement, make application, by petition, in writing, to 

court. any judge of the orphans court of the county in which he or 

she shall be so impnsoned, for dischai^ from said confinement, 

and the said judge shall have, and he is hereby invested with, 

the same power as is exercised by a judge of the cOunty court, 

to grant such discharge, upon the petitioner giving bond, Witfi 

security, and m a penalty to be approved and preserved by said 

, judge for his or her appearance before the judges of the county 

court of said county, at a time to be appointed by said judge, 

^ for a hearing before said court, on said petition, according tothe 

provisions of the said original act 

11. And be it enacted^ That the said judge of the orphans court 
Whoarevea- in the execution of this act, shall have and exercise all the 
ted with same pQ^grg which are had and exercised by any judge of a county 
judges of court under the original act, and the several supplements thereto. 
county courts III. And be it enactedy That all proceedings to be had by any 
Proceedings J^^S^ <>f ^^^ orphans court under this act, shall be by him 
to be lodged lodged with the clerk of the county court, withia thirty days 
with clerk, thereafter, and the judges of the court shall proceed thereon ac- 
cording to the provisions of the original act, and the several 
supplements thereto. 






INSOLVENT LAWS OP MARYLAND. S3 

IV. \3nd be it enacted^ That the act of assembly ^ entitled^ An February^ 
act for the relief of insolvent debtors, passed in the year seven- .1817. 
teen hundred and seventy-four, be, and the same is hereby re- v^^-v^^/ 
pealed Repeal. 

Y. Jlnd be it e/imcted^ That the said Judge of the orphans court Compensa- 
shall be entitled to the sum of one dollar as a compensation for tion. 
his trouble, to be paid by the said debtor. 

VI. And be it enacted^ That nothing herein contained shall be ^^^ ^ relate 
held to rcfpeal, alter or change. An act, entitled, An act relating Baltolore "* 
to insolvent debtors in the city and county of Baltimore. 

VII. And be it enetcted^ That in all cases where application AppUcationa 
hath or shall hereafter be made to any judge of the county or not to bo dia- 
orphans court, for the benefit of the act to which this is a sup- ™mw^> &c. 
plement, the petition shall not be dismissed by the county court 

before the term appointed for the hearing of such application 
by the judge to wnQm the same hath been or shall be made. 



CHAPTER LXXXIV- 

A Suppl6ipeTit to an act, entitled^ An act relating to fn- "^^'2iId7' 
solvent Debtors in the City and' County of Balti- \^^}zL. 
naore. 

h Beit enacted^ by the General Assembly of Maryland^ That Pa»ed Jan. 
all applications by any person or persons residing in the city or appH^Uo^ 
county of Baltimore, for the benefit of the insolvent laws of for the benl 
this state, shall hereafter be made to the commissioners of in- fit of insol- 
solvenjt debtors for the city and county of Baltimore, appointed jj®°* K^' J^ 
in virtue of the act to which this is a supplement, or to either of commtssion-^ 
them, instead of being made to Baltimore county court, or the en, &c. 
judges thereof; and the said commissioners are hereby authonz* 
ed and empowered, to admmister to the applicant the oath di- 
rected to be taken by the said insolvent laws, and they, and 
each of them, are hereby vested with all the powers of Balti- 
nKMre county court, or the judges thereof, in relation to such ap- 
plication, and shall grant a personal discharge to such applicant 
in the same manner as Baltimore county court, or any judge 
thereof, is directed by the second section of the act to which 
this is a supplement, and they shall fix the time for the final hear* 
ing before Baltimore county court; and if upon the examination 
directed to be made by the said act, it shall appear that the said 
apidicant hath complied with the terms sgnd conditions of the 
i 
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January, said insolvent laws, and hath apted fairly and bona Jidey it shaD 
1819. he the duty of the said commissioners to report the same to Bd- 
'-*^^ '''"'*■' timore county court, in the manner directed by the fifth section 
of the act to which this is a supplement, and the said couit shall 
proceed thereon as directed by the said section: and if it riiall 
appear, to the said commissioners, that the said applicant hath 
not complied with the terms and conditions of the said insolvent 
laws, and hath not acted fairly and bonafidej it shall be the duty 
of the said commissioners to certify the same to Baltimore 
county court. 

2. dnd be U enacted^ That if any person or persons, bein^ar- 
P^ns ob- j^gted on a writ of capias ad respondendum (issued e^nsthim, 
»onJr^d»^^ her or them,) shall obtain a personal discharge from . ite said 
charge and commissioners according to the provisions of Uie insolvent laws, 
not obtaining ^jj^j gy^h person or persons shall not obtain a final discharge 
l^ ^^^* under such laws, then and in every such case, if any suit Or ac- 
tion shall or may be depending against such person or persons, 
in which his, her or their common appearance had been enter- 
ed, it shall and may be lawful for thie plaintifi* or plaintiffithere- 
in, or his, her, or their attorney, in cases where special ball is 
demandable by law, to issue forth, out of the court in which the 
suit or action shall or may be depending, another writ of capiai 
ad respondendum or other process, against the said defendant or 
defendants, stating therein that he, she, or they, had obtained a 

5 ersonal discharge, but had beeti refused a final discba^e im- 
er. the said ihsolveht laws; and it shall and may be lawful for 
the sheriflF, or other oflBicer, to whom the said wrrit shall be di- 
rected and delivered, to arrest and take the body of (he defen- 
dant or defendants, and him, her, oi" them, safely keep^ until he, 
she, or they, shall give special bail in such suit or action, and 
there shall be the same proceedings on such new vvrit or process 
as if the said original writ had never been issued, or comdlmye 
been had on the said original writ in case the personal discharge 
had never been' granted. ' 

No applicant 3. And be it enacted^ That no applicant who shall* have 6b« 
who has ob- tained a personab discharge from arrest upon any writ of eapku 
tained a per- ^ respondendum^ shall be allowed to withdraw his petition or 
charge to' be applicatiDUi unless he shall produce to the commissioners, a cer- 
allowed to tificate from the clerk of the county court, that bail bond, and a 
withdraw his power of attorney, has been filed in such suit or suits, or spe- 

petition, &c. ^.^j j^^j, ^^^^^j 1^^^^^^ 

4. And be it enacted. That in all cases where any applicant for 
haJine'ol^^* the benefit of the insolvent law shall have received a personal 
tained a final discharge, and shall not have obtained a certificate of nsal dis- 
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chaise, either in consdquence of withdrawing his application or January^ 
by reason of allegations, filed against such applicant, or his not 1819. 
complying with the terms prescribed by law, or on apy other -^- ^ .-^r^ 
account whatever, such person shall not be permitted again tp ^ischaige, 
apply to the commissioners, for the benefit of the several acts of fitted' aSS 
insolvency, for the term of two years next after such pe;rsonal to apply. See. 
discharge as aforesaid. 

5. And be it enacted^ That if allegations shall be filed against ifallegatioiui 
any petitioner for the benefit of the insolvent laws of this state, fil«d, and 
and the said allegations shall be found against suph petitioner by MtUi<mer?T 
the verdict of a jury,, then such petitioner shall not. thereafter yerdictof ju- 
be entitled, either to a personal discharge, or a final discharge, ^> not enti- 
6t to any benefit whatever, of the said insolvent laws. chiw.^"*" 

6. tSnd be jH enacted^ That in all cases now diepending, or ^^^' 
hereafter to be brought before the said commissioners, and in ^^ in 
which they shall report unfavourably to the applicant or appU- muSonew"*" 
cants for tne benefit of the insolvent laws, they shall have power, report unfa- 
apd it shall be their duty, to transmit to the Clerk of Baltimore Tounibly to 
county court all deeds of assignment executed by any such ap- *^^^**^*^'^ 
plicant or applicants, and all such other papers relating to the tr^^itted 
estate of such applicant or applicants, and brought before them, to clerk of 
as they may deem it proper to have preserved and recc^ded, ^""^^ court 
and that it shall thereupon be the dqty of the said clerk to re- 
cord all such deeds and papers in his office, in the manner i|i 

which de^ds for the conveyance of lands are now directed to be 
recorded, and to give certified copies thereof in like manner, 
which shall be evidence, as in case of other deeds; and the 
said clerk shall be entitled to receive such fees for recording 
the said deeds and papers, as are allowed by law for recording 
deeds in other cases, to be paid by the trustee out of the effects 
assigned to lum; and in all such cases as are above mentioned, 
where the report of the coinmissioners shall be unfavourable to 
fli^ applicant or applicants, the said commissioners shall cause 
the trustee to proceed^ and it shall be his duty to proceed, in the 
execution of me truQt, in the same manner, and subject to the 
9ame rules, regulations and restrictions, as if the report of the 
said commissioners had been fiivourable to such applicant or ap- 
plicants. _^ 

7. And be it enacted^ That in every case now depending, or maneS uSh 
hereafter to come before the said commissioners, in which a teeisapDoin- 
permanent trustee shall be appointed, different from. t|ie provi- *®^> d«eo» of 
sional trustee, they shall cause a deed of transfer and assign- be*ex»Buted 
ment of, and for all the estate, property, rights, credits and ef- to him. 
fects, of the insolvent or insolvents, to be forthwith executed 
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give bond, 
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Jmuafyy by tbe provisional trustee or trusslees, to the permanent tiitt- 
1819. tee or trustees, and lodged with them among the papers belong- 
ing to the case in which it shall have been executed. 

8. •Snd be it enacted^ That every provisional trustee to be ap- 
pointed by virtue of the act to which this is a supplement, »f 
iht estate and effects of any applicant or applicants, for the ben^ 
efit of the insolvent laws of this state, shall, before he acts as 
such, give bond, with good. and sufficient security, to be appro- 
ved by the said commissioners, for the performance of his trusty 
mi for the transfer and delivery over of the said estate and ef- 
fects to the peiinanent trustee or trustees to be appointed by 
virtbeof the said act, and if any provisional trustee, fio to te 
appointed, ^all,on the appointment of a permanent trustee.or 
trustees, as aforesaid^ ana on the order of the said commission- 
ers to deliver over to ^ such permanent trustee or trustees, the 
said estate and effects, on a day in the said order to . be named, 
which order the said commissioners are hereby empowered and 
directed to make, fail or neglect to comply with such t)rder, it 
shall be the duty of the said commissioners, and they are hereby 
authorised and required, to report such failure or neglect, with 
the order by them made as aforesaid on such provisional tins- 
tee, to Baltimore county court, or in the recess thereof to the 
chief judge of the said court, and the said court, or chief judge 
8hall'be,and hereby is thereupon authorized and required to pro- 
ceed by attachment against such provisional trustee, as in cagcfs 
of contempt, for compelling him to deliver over the said estate 
and effects, ih conformity with the order aforesaid, or with such 
other and further order, as die said court or chief judge may 
make in that behalf; Provided aItmi/«, that nothing hetein contained 
shall be construed to protect the sureties of such provisional 
trustee against a recovery on the said bond, in case any part of 
the said estate or effects shall, not be delivered over in pursu- 
ance of any ordltr made, or attachment issued, by virtue of tins 
act ^ 

Allowance 9. .ind he it enacted^ That the allowance made to the com- 
to commift- missioners by the law to which this is a supplement, together 
uoners to be ^\i]^ jji ^Qgjg attending^ the application of any person or per- 
af elbcu^of ^^^ petitioning for the benefit of the same, shall be first paid 
appiicAAt. out bf the effects of said applicant, but no person shall be refus- 
ed a bearing, or be prevented from receiving the benefit therec^, 
inconsequence of the insufficiency of his or her effects to pay 
die same. 

10. .Snd be it enacted^ That all cases which shall be depend* 
in^t t^ M- ^^S before the said commissioners at the time Of passing this 
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ftct, shall be proceeded on in the same manner, as if this act had JcBMwiry^ 
not been passed, except so far as relates, to the recording of 18^9. 
deeds or other papers, and to the execution of the trust, incases ^***" ""*^' 
where the report of the commissioners shall be unfavourable to "°S °^ ^^ 
the applicant or applicants for the benefit of the insolvent laws, Moceedcdon 
and t6 proceedings against provisional -trustees for compelling as if this act 
them respectively to deliver over to the permanent trustee or h*^ not pas- 
trustees the estate and effects of any insolvent debtor or debtors. ^^* 



CHAPTER CVIII/ 

An Act respecting the assent of Creditors to the Release "^^^j^^ 
of Debtors under the Insolvent Laws of this State. ^Jff^ 

1. Beit matted by the General Assembly > — *^ That all Banking corn- 
individuals, banking companies, or any corporatte bodies, tof^^J?*^^*"' 
whom any debt now is, or may hereafter be due, shall be capable, gi^e their a»- 
and eac)i of them is hereby authopzed and empowered^ to give »ent to final 
their assent resp^tively to the final release of any petitioner for ^^^»^y *"*• 
the benefit of the act of assembly, entitled. An act for the relief \ 

of sundry insolvent debtors, passed at November session eighteen 
hundred and five, and its several supplements, without discharg- 
ing, or in any wise affecting the right of such individual, bank- 
ing coinpany, or corporate body^ to recover the debt or sqm of 
money from which said petitioner shaH be released, of any en- 
dorser or other person who may also be liable or bound for the 
payment of the same. 

2. Jlnd be it enacted^ That such assent of any banking compa- Such assent 
toy, or other corporate body, to the release of any petitioner for J?*y be given 
toe benefit of the act of assembly aforesaid, and the supplements gidi^nf &^ 
thereto, may be given by such company or Corporate body, 
through the President of such banking company or corporate 

body, and the affidavit or certificate of such president, of the 
lUBOunt due any such company or corporation, shall have the 
same effect, and entitle such petitioner to the same relief, as is 
afibrded by the insolvent laws of this state, when the said affida- 
vit is. made by a creditor assenting to a release of his own parti- 
cular debt 

4. tSnd be it enacted^ That so much of the fourth section of part of 4th 
the act, entitled, A further additional supplement to the act, en- section of aa 
^ed, An act for the relief of sundry insolvent debtors, passed ^®* "P®**®^* 
at November session, eighteen hundred and twelve, as requires 

* The words "of Maryland" omitted in the engrossed Uiw, 
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January J an insolvent debtor to pay oyer or convey to his trustee or trus^ 
1820. tees sufficient in amount to pay fifty per ceni^ of his debts at the 
time of his second application, and also so much of the said sec- 
tion as requires the insolvent debtor, before he shall obtain a 
final release a third time, to pay over or convey to his trustee 
or trustees, estate sufficient in amount to pay seventy-five per 
cent, of his debts, at the time of his third application, be .and the 
same are hereby repealed. 



January, CHAPTER CLXXXlI. 

1830. 

A Further Supplement to the act, entitled, an act rela- 
ting to Insolvent Debtors in the City and County of 
Baltimore. 

1. JSie j^ enacted by the Oeneral Assembly ofMarylandj That 
Commi88ion-> from and after the passage of this act, it shall, and may be lawful 
era to ip- for the commissioners of insolvent debtors in the city and conn- 
nent^toustoL' tyof, Baltimore, at any time after an application made to them 
&c. for the benefit of the insolvent lawis, to appoint the permaneiat 

trustee required by the said laws, whenever a majority of the 
creditors in value, iheir agents or attorneys, shall nommate in 
writing, and recommend any person for that purpose, and upon 
such appointment, it shall not he necessary for the said conmiis- 
sioners, in giving notice of the personal discharge, and the time 
fixed for the final hearing, according to the provisions of the act, 
to which this is a supplement, to require the creditors to attend 
and nominate some person or persons to be appointed trustee or 
trustees for their benefit, but it shall be the duty of the said 
commissioners to state, in the said notice, that an appointment 
has been made by ihem in pursuance of the recommendation as 
aforesaid. 

2. dnd be U enacted^ That not less than two of the said corn- 
Not leas than missio^ers shall be authorized to act upon any petition for the 
two of them benefit of the insolvent laws of this state, to appoint trustees, 
to act upon grant discharges, or generally to perform any of the' functions 
way pe on, j^p^g^^j j^ ^jg ^^\^ commissioners by law, any thing in any for- 
mer act to the contrary notwithstanding; Provided always^ that 
this section shall not be construed to make void any proceed- 

ProTiso. ingg heretofore rightfully had by the said commissioners, when 
less than two of the said commissioners may have acted upon 
any petition submitted to ihem. ^ • * 
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CHAPTER CLXXXVi: ^K"' 

An act to provide for the support and mainfenance of ~^ ~^ 
Debtors actually confined in prison . 

1. Be U eiMcted by the General Assembly of MaryUmd^ That cp^j^j^pg ^ 
from and after the first day of March next, whenever any debtor, pay sheriflf 
arrested on a capias ad satisfadendumj issued by any justice of 87^ cts, 
the peace of this state, or otherwise committed for the nonpay-^ "^^^^^7 ^or 
ment of any judgment recovered before a justice of the peace debtor, &c. 
of this state, shall be delivered, by the constable, to tlie. custody 
of the sheriff, it shall be the duty of the creditors at whose in- 
stance such debtor shall be arrested or committed as aforesaid, to 
Eay to the sheriff, within two davs after the said prisoner shall 
e so delivered to the custody of the sheriff, the sum. of eighty- 
seven and a half cents, for the support and maintenance in pri- 
son of the said debtor, and the like sum weekly thereafter, for 
the same purpose, so long as the said debtor shall be imprison- 
ed at the suit of such creditor, and if default shall be made in 
anv one of the payments herein before directed, and the ssud 
debtor shall be confined for debt, and for no other cause, it shall 
then be the duty of the sheriff forthwith, upon such default, to 
certify the same in writing, under his hand, to some justice of 
the peace of the county where such debtor shall be confined^ in 
which certificate shall be set forth the day on which the said 
debtor was committed to the custody- of the sheriff, and the pay- 
ments made by ttie creditor for hid support, if any, and the day 
on which default of payment as aforesaid was made, and upon 
the pipduction of sucn certificate, to any justice of the peace 
aforesaid, it shall be th^ duty of such justice to endorse there- 
on an order to the sheriiff to discharge such debtor from con- 
jBuaement, who shall thereupon be accordingly discharged by proTiao*. • 
the sheriff; Provided always^ that such discharge shall not pre- 
clude the creditor from proceeding afterwards, as often as the 
creditor shall think proper, against such debtor, bj fieri facias j 
copttu ad siatirfadDndtmyOT otherwise, on the judgment afore- 
said; and in case such proceeding shall be hj capias ad saHsfO" 
aendum, the same shall be subject to the provisions herein be- 
fore contained for the maintenance and support of such debtor, 
dflnd promded abo, that if any such debtor, while in actual con- 
finement as aforesaid, shall be arrested on a capias ad satisfa- 
ciendum issued at the suit of any other creditor, or be other- 
wise committed for thcv nonpayment of any judgment, rendered 
by any justice of the peace, or by any county court of this state, 
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Ftbrmryj or the nonperformaDce of any decree for the payment of money 
182Q. made by any court of equity in ihis state, it shall be lawful {or 
^■— *-.^^i>> the creditor, at whose instance the said subsequent arrest or 
commitment may^ be made, to pay for the support and mainten- 
ance of such debtor in prison, in the manner nerein before di- 
rected, and in case such payments shall .so be made, then the 
said debtor shall be detained in prison notwithstandii^ the de- 
fault of the creditor at whose instance the said debtor wad ori' 
gipally arrested or imprisoned. 

&. And be ti enacted^ T\^t whenever any person, after the 
Whenpenon day herein first mentioned, shall be actually committed to or 
U coinmiued confined in goal on any capias ad satisfacUndumj issued out oi 
on writ frbm ^aij county court in this state, or the court of appeals of either 
^^heriffto s^ore, or any court of equity in this state,, or shall be otherwise 
notify credi- committed by any court of law or equity in ihis state, for the 
tor thereof, nonpayment of any mdney recovered against him by a judg- 
W,*^ pent or decree, or shall b/committed for want of spicial-'bafl, 
it shall be the duty of ihe sherifiT, to whose custody such debtor 
may be committed, immediately to notify, in writing, the credi- 
tor or creditors at whose instance such- debtor shall be commit- 
ted^ or his or iheir attorney, that the said debtor is in actual con- 
finement, specifying in such notice die suit and cause in imd 
for which the said debtor hath been so committed; and it shall 
be the duty of the said creditor or creditors, within fourteen 
days, (exclusive of the day of notice,) after the notice shall be 
served as aforesaid, to pay to.the sheriff ihe sum of two dollars 
and sixty-two and a half cents, and the sum of eighty-seven and 
a half cents weekly thereafter, for the support and maintenance 
in prison of the said debtor, so long as he shall be confined in 
prison at the suit or instance of such creditor or creditors; and 
if default 6hall be made ihany of the payments directed by this 
section for the support and maintenance of ihe debtor as afore- 
said, then the same proceedings shall be had as are directed in 
the first section 6t this law in cases where default shall be made 
in the payments therein mentioned, for the support and mainten- 
ance of an imprisoned debtor, the said proceedings to be sub- 
ject to the provisions and conditions contained in the first sec^ 
tion of this law. 
3. dnd be it enacted^ That ihe provisions herein before con- 
N t to ex- **^^ sl^^l ^^^ ^^ extended to any debtor who hath been or 
tend to per-'dhall be convicted, on allegations filed against him under the act 
80D8 convict- of ass^^mbly, entitled. An act for the relief of sundry insolvent 
^^i^'^^iT'i '**" ^c''^tor8,paa»Bd at November session, eighteen hundred and five, 
so yen aw, ^^ ^^^ ^^^^ j^ Confined in prison for any debt due or owing 
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from him before his application for the benefit of the said law, Febmdry^ 
but whenever any person, so convicted, shall be committed or 1820. 
confined for any debt due or owing from him as aforesaid, or v-iry^w^ 
for the want of. special bail in a suit already instituted, or here- 
after to be instituted, for any such debt, it shall be the duty of 
the sheriff to support and maintain such debtor while in actual 
confinement, and ne shall b^ paid therefor the saqie siim, and in 
the same manner, as is now allowed in cases where persons ^re 
confiined in goal charged with the commission of felony or any 
other crime. 

4. dnd be it enacted^ That if any prisoner shall be discharg- if pri«oner 
ed from prison before the expenditure of any of the sums of should be 
money herein before directed to be paid to the sheriff for the ^foJ^SSwjy 
support of such prisoner, rating the said expenditure at twelve i^ expended, 
and a half cents a day^ it shall be the duty of the sheriff, on the sherltr to pay 
discharge of said prisoner, to repay forthwith to the creditor or ^^jj^r^ 
creditors the money so advancea and not expended. 

5. dnd be it enadedy That the amount wmch may have been Amount paid 
paid by said creditor or creditors, for the support of such pri- Jy gi/^"^^f 
soner, shall be considered as a preferred claim, and be first paid debtor^ be 
out of the effectts of such prisoner, should he or she be finally considered a 
released under the benefit of the insolvent laws of this state. preferred 

6. And be it enacted. That it shall be the duty of the sheriff, *^*"^»«^ 
out of the money iso paid to himas aforesaid, to furnish daily to Sheriff to 
the debtor for whose support and maintenance the same shall be funuih daily 

Eid, wholesome provisions of the full value of twelve and a p^^^ 
If cents, and if any sheriff shall neglect or refuse so to do, ^. * 
he shall, on indictment and conviction thereof in the county 
court of the county where the offence shall be committed, or in 
the City Court of Baltimore, if the offence shall be committed 
bjr the sheriff of Baltimore county, forfeit and pay to the state 
t^ sum of ten dollars for every such offence. 

7. Andbeit enacted. That the first section of the act of as- section re- 
sembly, entitled. An act relating to the sheriff of Baltimore pealed. 
coimtY^ passed at December session eighteen hundred and eigh- 
teen, be and the same is hereby repealed. 

8. And be it enacted, Thai nothing in this law contained shall Not to ex- 
be construed to extend to any person committed for any offence *®"^ *^ *"7 
against the laws of this state, or for any fine imposed by any ^^e^g^bst 
court or magistrate, for any offence against the laws of this state, the laws of 
or for the breach of any ordinance or by-law of any chartered ^« ****«• 
town or city. 

6 
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t^bmu-y, CHAPTER CXCIV. 

A Further supplement to an act, entitled, An act for the 
relief of sundry Insolvent Debtors, passed at Novem- 
ber Session, eighteen hundred and five. 

1. Be it enaded by the General Assembly of Marylat^if Thai 
Trustee may in &U cases where a trustee hath been, or hereafter shall' be, afi- 
bediflcimrged. pointed by virtue of the act to which this is a supplement, or by 

virtue of the act, entitled, An act relating to insolvent debtors in 

the city and county of ^timore, it shall and may be lawful for 

the said trustee, at any time after his appointment, to be dis* 

P 1mm« charged from his trust; Provided^ That the said trustee shall pe- 

. /. tition the county court of the county in which he was oririnaUy 

appointed, setting forth his desire to be released from the turther 

execution of the said trust, and in all other respects comply with 

the provisions of this act; And provided atso^ That it shaU not 

be lawful for the said court to discharge any trustee, as herein 

before .mentioned; unless they shall be satisfied, by com[>etent 

test^nony, that it is for the interest of the creditor of such insol* 

vent, that the said trustee should be so discharged, and unless the 

said'trustee shall also produce the assent, in writing, of two-third^ 

' in value of the said creditors to such discharge. 

2. And be Uenactedy That it shall be the duty of the said couii* 
Cocmtj court ty court, upon such discharge being made dieredpon,to appoint 
upon 8uch dis- another trustee into whose possession shall be delivered all the 

inP ^ier P^^R^'^y ^d effects, if any, belonging to the estate of the insd- 
poin ano , ^^^^ debtor, which were oiiginally conveyed to the trustee peti- 
tioning as aforesaid, or so much thereof as may then be remain- 
ing in his possession, subject nevertheless to such exceptions is 
may hereinafter be excepted, and the said petitioning trustee 
shall thereupon, under the direction of the court, malde the pro* 
per conveyance and assignments of the same. 

S. And be it eruuted^ That when the said trustee, so petition- 

Upon transfer iug as aforesaid, shdl make the said conveyances and assign- 

of proper^, ments of the property jconveyed to him as trustee, or so much 

bNB di^haxK^ thereof as may then be remaining in his possession, subject to 

fcc. "^»®"» gygii exceptions as may hereinafter be excepted, and the said 

trustee, thus substituted in his place, shall certify that he has 

received possession of the said property, producing at the same 

time a schedule thereof, the said certificate and schedule to be 

filed in the clerk's office of the county, and that he has given 

bond in pursuance of the directions of this act, tlien the said 

trustee, so petitioning as aforesaid, shall thereupon be discharg- 
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ed from the execution of any farther or future doty or obliga- FtH^var^ 
tion ansing Out of his appointment as trustee for Uie creditors 182L 
of the said inaolvent debtor. v^^^^'-^i^ 

4. JBlnd be Uenacki^ That tiie said trustee, so substituted in Trustee sub- 
the place of the trustee so petitioning as aforesaid, shall, undcc^V****!^'^ 
the direction of the court, give bond for the same purpose, and^^® * 
in the same manner, that the original trustee ought to have doney 
under the act ta which this i^ a sapplisment; which said bond 
shall be recorded and certified, according to the provisions of the ' V 

said act, and shall, in the same manner, be good evidiGince in any 
court of law or equity in thisstate^ and the said trustee slmll, in 
all other respects, cofoply with the provisions of the said lict ve^ 
lating to the trustee as aioriesaid.' 

6, ^nd U it enacted. That it shall and may be lawfid for any '^^^ JJJ^ 
tnistee, appointed by virtue of the act to which this is a supple-^suiTender 
ment, or by virtue of the act, entitled. An act relating to insol^'bis trust, &c. 
veot debtors in the city and county of Baltimore, or by virtue of 
this act, to petition the county court of the county in which he 
was appointed, setting forth hi^ desire to surrender his said trust, 
at the same time exhibiting the assent in writing of two-thirds of 
the creditors in value, Expressing their willingness that the said 
trustee should surrender as aforesaid; and it shall thereupon be 
Aeduty of the said cdunty court, provided they shall beUevife * 

that the said surrender would not b^ prejudicial to \he interests - 
of .the creditors, to grant permission to the said trustee to sur- 
render up his said trust to the said county court, and the said 
trustee shall forthwith, upon Buch permission, under the direction 
of the court, return into the possession of the inscdvent debtor, 
from whom he originally received the same, all the property and 
estate conveyed to him by the said insdvent debtor^ or so much 
thereof as may then be remaining^ in his possession, subject 
nevertheless to such exceptions as may hereinafter be excepted, 
and it shall be the duty of the said trustee, so surrendering as 
af(Nresaid^ to return to the said county court a schedule of such 
property so surrendered, and thereupon the deed, originally con- 
veying the same to the said trustee, shall thenceforth be deemed, 
and taken, to be void, as regards the said property so returned, 
add upon the said surrender being made, and schedule returned 
aa aforesaid, the said trustee shall thereupon be dischai^ed from 
the execution of any further or future obligation or duty arising ^^^^ ^^^y i^l. 
out of bis appointment as trustee for the creditors of said insol- low trustee 

vent debtor. surrendermg 

6. And be it enacted, That the county court shall, in their dis- SS^J^^rf 
cretion, allow the trustees assigning or surrendering their trusts estate, aic. 
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February^ by virtue of this act, to retain such portion c^ the said trast es* 

11^1. tates, as may be necessary for the payment of any debts doe, or 

'^^.^-^' to become due, by the said trustees, in virtue of their appcnnt* 

ments as trustees of the said insolvent debtors, an4 also tor the 

pajrment of such commission, not exceeding^ eight per cent, as tlie 

court may deem a reasonable compensation to the said trusteed 

for their services. ' 

7. And beit enactedj That if any surplus should remain in die 

Any inurplus hands ot the said trustees, after they shall have paid the debts, 

v^h "* d ^to^ and retained the commission for whidi such allowance was made, 

be accounted they shall, under the.order and direction of the county court, ao- 

for, &c. count for the sam6, and pay the same over, m case of a aurraider 

of the trust, to the said msolvent debtor, or in his absence to die 

said court, who shall hold the same, subject to the carder df the 

said' insolvent debtor, and in case of an assignment of iho trust, as 

. provided by this act, to the trustee to whom such assignmeiit 

was made. - 



February, CHAPTER CCL. 

1822. ^ further supplement to the act, entitled,. An act relating 
^-^'""^"'^ to Insolvent Debtors in the City and County of Bal- 
timore. 

Sec 1. Bfi IT enacted by the<Chneral Assembly qf" Mtrf 
Petitioners land. That in all cases of applications for the benefit of the in- 
not appearing, golvent laws before the commissioners of insolvent debtors, for 
the city and county of Baltimore, or before Baltimore county 
court, in which the petitioner may fail to appear on the days re- 
quired by law, that the said commissioners, or Baltimore county 
court, as the case may be, shall have power, in their discretion, 
if they believe such failure not to have been designed for £rto- 
dulent purposes, to continue the case of such petiticmer, iqKm 
their docket, until some other convenient day, whereof such no- 
tice shall be given by the said petitioner as they shaU direct 
2. And be it enacted. That in all cases in which such faiil- 
Maj prose- ure may have heretofore taken place, (provided the said com- 
cute. missioners, or Baltimore county court, shall be satisfied it did not 

arise from a fraudulent design on the part of the petitioner,) the 
said petitioner shall be, and he is hereby authorized to prosecute 
a new petition for the benefit of said insolvent laws. 
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CHAPTER CII. Jwwory, 

ld23 
A supplement to the act, entitled, " An act relating to vrv-%!/ 

itidplvent debtors in the city and county of Balti- 
more." 

« * ' 

6b it enacted by the (General Assembly of Maryland, That Second peti- 
any applicant (oir the benefit of the insolvent laws of this state, ^on, 
who hath been, or may hereafter be, reported against, by the 
commissioners of insolvent debtpfs for the city and county of 
Baltimore, on the ground oihis not having acted, in the opinion 
of .said contukii^ioners, fairly and bona fide, be, and he is here" 
by authorized to prosecute at any time, a second petition for the 
benefit of said laws, before the said commissioners, upon all the 
other terms and conditions of said laws, notwithstandmg the un« 
favorable report made upon his first petition: Provided^ that be- Provisos. 
fore the said commissioners shall act upon the said second peti- 
tion, they be satisfied that the applicant did not, at his first ap- 
plication, retain any property or estate whatsoever, then belong- 
ing to him, with an mtention to defraud his creditors, and that 
he then acted fairly and bona fide; Andprotdded abo, .that the 
said commissioners shall not report favorably upon any applica- 
tion under this law, unless they be satisfied, that on application, 
the applicant does not fraudulently retain any property or es- 
tate wnatsoever then belonging to him, and that he then acts 
fairly and bona fide. ' 

II. And be U enacted, That it shall be the duty of ssdd com- interrogate- 
missioners to require of every applicant under Uiis law, to an- nea. 
swer again, at the usual time, on oath or affirmation, all the in- 
terrogatories filed against him on his previous application, as 
well as any others that a creditor or creditors may file against 
hiffl, on his application under this law. 



CHAPTER CXXII. February^ 

A further supplement to an act, entitled, an act for the ^^^^' 
relief of sundry insolvent debtors, passed at Novem- ^""^'^"'"^ 
ber session, eighteen hundred and five, chapter one 
hundred and ten. Discharged 

Be it enacted by the General Assembly of Maryland, That {^Z^^^ 
any insolvent debtor who has obtained or may obtain a personal cases. ^ 
diachai^ under the original act, and the supplements thereto, 
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February^ and to which this act is a further supplement, shall be, and he 
18i45. or she is hereby declared to be entitled to be discharged from 
v.^'Y^w' custody, upon aiiy attachment or other process, which has bccBj 
or may be issued against him or her to enforce the execution of 
any decree which has been passed, or may be passed, in the 
\ court of chancery, or in any county court, sitting as a court of 

equity, against such debtor, for any debt or claim contracted be- 
fore his discharge, under s^id insolvent laws; and it shall be tiM 
duty of the diancellor, or any judge of the county court, as H 
court of equity, as the case may be, to order and direct the di** 
charge of such debtor from the custody aforesaid.^ 
11. And be it mactedj That such debtor shall not be entifled to 
copy ^of"dte- ^^^^ ^^^^ mentioned discharge^ unlesa he or she produces to the 
charge. " chancellor^ Or the county court, as thie case may be, a ccmy rf 
his or her said personiJ discharge, under said insolvent IawB4 
certified by the clerk of the court granting said dischai^e, m 
attested by the seal t)f said court 



Marchj 

1825. CHAPTER CCV. 



An act relating to Insolvent Debtors, 

Be it enacted by the General Aseembly of Maryland^ That 

Security for ^^^^^^ ^"^ 9^®^ the passage of this act, any judge, of any county 
appearance court, justice of the orphans' court, or the commissioners of in^ 
conditionally solvent debtors, for the city and county of Baltimore, as Ac 
js^nse ^^^^ ^^y 1^^^ j^^^ ^^^ ^j^^y ^^ ^^y of them are hereby authorized 

and empowered to receive and entertain the application of any 
insolvent debtor, for the benefit of the insolvent laws of Mary- 
land, without requiring from the said insolvent debtor the usual 
Provigo. security for his or her appearance: Provided alwaySy that the 
said insolvent debtor shall not be discharged from custody, un- 
til his or her application shall have been finally heard and de- 
cided: And provided also, that the said insolvent debtor shall, in 
all other respects, conform to the requisitions of the insolvent' 
laws of this state, except as is hereiuafler provided. 

IL And be it enacted^ That upon any application, by a citizen 
Residence ^^ another state, for the benefit of the several acts of Assembly 
conditional- of this State, passed for the relief of insolvent debtors, the judge 
,lydi9pensed or judges, or commissioners of insolvent debtors, for the city 
^^^ and county of Baltimore, as the case may be, ta whom such ap- 

plication is made, are hereby authorized and required to extend 
to the petitioner, the benefit of the said several acts, to tlie same 
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extent that he would have been entitled had he been a citizen Jjiarch^ 
residing in thi]B state for two years preceding such appiicatioti; IS25. 
Profriied^ ihdii the judge or judges or commissioners, for the v^-»^v%>^ 
city of Baltimore, as the case may be, shall be satisfied that the^ Repealed, by 
petitioner did not come to this state with the intention of avail-' ^^^^> ^' ^^^' 
iDg himself of the benefit of this act, or with a view of defraud- provi«o. 
ing his creditors: And provided also, that the said insolvent 
debtor, shall comply, in all other respects^ with the terms and 
conditions of the said insolvent law. 

III.. And be it enacted^ That in all applications for the benefit Oath requlr- 
of the insolvent laws of this state, which may be hereafter made ®d of insoi- 
to the commissioners of insolvent debtors for the city and coun-^ ^^^^' 
ty of Baltimore, the said commissioners, or any one of them, 
snail be authorized, and the said commissioners, or some one of 
them are hereby required to administer to the petitioning debt- 
or, the following oath or affirmation, as the cieise may be: ^ L 
A. B. do swear, or solemnly and truly declare and affirm, that I 
will deliver up, convey, and transfer to my creditors, in such 
manner as the comniissioners of insolvent debtors for the x^ity 
and county of Baltimore shall direct, all my property, that I 
have, or claim any title to, or interest in, and all debts, rights 
and claims, which I have, or am any way entitled to, in posses^ 
sion, remainder, or reversion, (the necessary' wearing apparel 
and bedding of myself and family excepted) and that I have not 
directly or indirectly, at any time, sold, conveyed, lessened, or 
disposed of, for the benefit of any person or persons, or entrust- 
ed any part of ihy moneys or other property, br debts, rights or 
claims, thereby to defiraud my creditors or any of them, or to 
secure the same to receive or expect any profits, benefits, or ad- 
vantages thereby." 

IV. Jind be it entu^^ That in case any such insolvent debtor false swear- 
shall at any time hereafter, upon an indictment found in the city J^f^ ^mHu- 
or county court of the city or county in which such debtor may ry. 
reside, or in the city or county where such oath or affirmation, 
shall have been taken or administered, be convicted of wilfully, 
falsely and corruptly swearing, or affirming, to any matter or 
thing to which he shall swear or affirm by virtue of this act, he 
shall suffisr as in case of wilful and corrupt perjury, and be for- 
ever debarred from any benefit of the msolvent laws of this 

*tftte. When frand 

5. dnd be it eTiacted^ That if upon the answer of any insolvent is proyed in- 

debtor to any inten*ogatories, or if upon the trial of any issue or J°*^®"* ^®" 

issues by a jury, upon allegations which may be filed against any cmU provid- 

soch debtor, such debtor shall be found guilty of any fraud or ed for. 
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JUarch, deceit of his creditors, the county court, in which such interrog- 
1826. atones or allegations may or shall be filed, shall give Judgment 
Vi^^y^w/ for the creditor or creditors preferring such interrogatories, or 
allegations against such insolvent debtor, for his reasonable costs 
and charges in that behalf sustained, and such insolvent dekiat 
shaJl be debanred from any benefit of the insolvent laws of Hub 
state. 
YI. And heii enacted, That upon the hearing of any allege* 
, _ tions which may hereafter be filed against any insolvent :del^ 
jgpe gran- .^ ^^^ county court, the said insolvent may have a right to ap- 
peal from any opinion of the said court, to the court of appeds 
of the eastern or western shore of this state, as the . case may 
be, and the said appeal shall operate as a si^ersedas upon any 
judgment renderea in pursuance of the said opinion: Prbmded, 
rovisos. rjijjg gg^j^ insolvent debtor shall give bpnd with security, to be 

approved of by the court, to the creditor or creditors who mirf 
have filed the said allegations, with condition to the following 
efiect: that if the said insolvent debtor (the party appdlant) 
shall not cause a transcript of the record and proceeding of the 
said opinion and judgment thereupon rendered, to be transmitted 
to the next court of appesds, to be holden for the western or 
eastern shore, as ^e case may be, and j)rosecutethe said appeal 
with eiPfect, or satisfy and pay to the said creditor or creaitcns 
(so filing the said allegations) his, her, ortheir executors, admin- 
istrators or assigns, in case the said opinion and judgment should 
be affirmed, as well the debtor claim of the said creditor <Mr 
creditors with legal interest thereon and costs, as also all costs 
that may be awarded by the court of appeals; or render him- 
self in execution upon any capias ad satisfaciendum which may 
be issued upon the said judgment, in case the said opinion nxA 
judgment shall be fiffirmea, then the said bond to be, and remain 
in full force and virtue, omerwise of no effect 
VII. And be it enacted. That the right of appeal as herein 
A al eran- "^^^^ provided in all cases of allegations against an insolvent 
^Ar^tKh debtor, which may hereafter occur, is herel^ extended <to all 
spectiTely. cases of allegations which have been filed or decided siac^ the 

first day' of January, eighteen hundred and twenty-three. 
_^ . . VlII. And be it enacted, That from and after the passage of 

SuTtee-bwid **^ *^^ ^^ *^ ^^ *® ^"^y ^f ^?y county court, or of any judge 
-^eed. of any county court, or of any justice of the orphans' court, to 
whom application may be made for the benefit of the insolvent 
laws of this state, by any person or persons whatsoever^ imme- 
diately thereupon to appoint a provisional trustee for the credi- 
tors of the said applican^, and the county court, judge or ju&- 
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lice, as the case may be, skall not grant a personal discharge to March^ 
the applicant until the said provisional trustee, so to be appointed, 1$26, 
as aforesaid, shall give bond with security, to be approved of by v^ey^%; 
the said county court, judge or justice, as the case may be, con* 
ditional for the faithfd discharge of his tuist, and until liie said 
applicant shall execute, to the said provisional trustee, a good 
and sufficient deed for all his estate, both real and personal, the 
necessary wearing apparel and bedding of himself and fam* 
ily eifcepted, fcMr uie benefit of the creditors of the said appli* 
cant, and until the said provisional trustee, so to be appointed, 
shall certify in writing to the said county court, judge or justice, 
aft the cast» may be, tbat he is in possession of all the estate of 
the said applicant mentioned in his schedule. 

IX. Jhid be U enaeUd, That notiiing in this act coirtained ^<»^ ^ l^'f 
shall be coostmed to prevent the appointment of anjr perma- )^nt^ofpor^ 
sent trustee for the oenefit of the creditors of any insolvent manent tnu- 
debtor in 13ce manner as permanent trustees are now appointed, t^* 

X. And he U enattedy That upon the appointment of any pe^- Transfer of 
manent trustee it diall be the duty of tbe said provisional trus- trust 

tee to execute a good and sufficient deed for the real and per- 
sonal estate of the said insolvent debtor, except as is herein be- 
fi^e ppovicted, to the said permanent trustee, and to deliver over 
to tiie said permanent trustee all the real and personied estate (k 
tlie 89ii insdvent debtor, except as aforesaid, for the ben^t of 
kie creditors 

XL ilnd (e ft enacted. That any Oing itt any olber act of M- ^i^unt^W 
sembly contained, which is inconsistent with the provisions of with repeal- 
this act, be, and tile same are hereby repealed. «d. 



CHAPTER CCLIW: 

An Act to repeal a part of the act therein mentioned, re- M(utk^ 
lating to Insolvent Debtors, in the city and county of ****• 
Baltimore. 



Be U enacted hu the GtneralJhmMyqfMcu'yi^^ 
second section of the act, entitled. An act relatmg to insoiveatP®^^^* 
debtxMrs, passed December session, one thousand eig^t hundred 
and twenty-five, dnpter two hundied and five, be, and the same 
is hereby repealed. 
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CHAPTER LXX 

Fdnnaryy A Further additional supplement to the act, Entitled, 
1S26. An act for the relief of sundry, insolvent debtors. 

^"^^y^^ Section 1. Be U enacted by the General ^sembly^f Marf' 
Trustee to be landj That from and after the passage of this act, it shall be the 
*JJ^^^ duty ot any county court, or of any judge of any county coitrt, 
and certij^ he Of of any justice of the orphans' court, to whom application may 
has the insoi- be made for the benefit of the insolvent laws of this state, by ai^ 
Tents proi>ertjp^fg^ii or persons having resided in this state two years next 
m possession, pjpg^pgjjpg ^^ applicaticw, immediately thereupon, to appoint a 
trustee for the benefit of the creditors of the said applicMit^or 
applicants, and the county court, judge or justice, as the case 
may be, shall not grant a personal discharge to the said appli- 
cant or applicants, until the trustee,^ so appointed as afore«m, 
shall give bond, with securitv to be approved, to the state of 
Maryland, in such penalty as the said court, judge or justice, may 
prescribe, conditioned for the faithful discharge of ms trus^and 
. until the said applicant or applicants shall execute, to the said 
trustee, a good and sufficient deed of conveyance, for all his. es- 
tate, reisd, personal and mixed, (the necessary wearing appard, 
and bedding of himself or themselves, and his, or their families 
excepted,) for the benefit of the creditors of tiie said applicant 
or applicants; and until the trustee so appointed, shall certify ia 
writing, to the said county court, judge or justicie, as the cam 
may be, that he is in possession of all tiite estate of Uie applicant 
or applicants, mentioned in his or their schedule. 
Sec. 2. And be U enacted^ That the said trustee, so appcnnted 
Trustee em- as aforesaid, shall have power and authority, in his own name, 
powered to or in the name or names of such applicant or applicants, to sue 
coUect fy^ ^^ collect, all debts and demands, due and owing to the 
said applicant or applicants, and to give and execute receipts, 
acquittances, or releases for the same. 
Sec. 3. j9ful ie A enacted. That it shall be the duty of the said 
Trustee to seU trustee, upon such notice and terms as may be prescribed by 
OT^^"^ the said county court, judge or justice, granting a personal dis- 
^j^^, ^ charge to the said applicant or applicants, to seU and dispose of, 
at public auction, ail the said estate, real, personal and naixed, 
of the said applicant or applicants, to be conveyed to him as 
aforesaid, wtether the application of said petitioning debtor or 
debtors, be prosecuted to afinal hearing or not, and the proceeds 
of said sale to distribute amongst the creditors of the said appli- 
cant or applicants, agreeably to the provisions of the seventh 
section of die act, to which this is a further additional supi^e* 



* 
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ment, after deducting therefrom the commissions to be allowed Fdmumf^ 
him, as is likewise prescribed in the tenth section of the said 1828. 
original act. . n.^^vt^^ 

Sec. 4. And be it enacted^ That said trustee sha]i have autho- CooTey title. 
iiij to copvey and assure to any purchaser or purchasers, and 
to his, her, or their heirs, any estate, real, personal or mixed, 
which he may sell to him, her, or them, agreeably to the provi- 
sions of this act.^ 

Sec. 5. And be it enackdj That up<ni the failure of any trus- Trageet bond 
tec, (to be appointed agreeably to the provisions of this act) duly l^[^ ^^ ^^ 
to discharge his tru8t,ms bond maybe put in suit at the instance^ 
and for the usie of. any creditor or creditors of the petitioning 
debtor, or other person or persons interested in the faithful exe« 
cution therec^; and in every such case a copy of the bond of said 
trustee, under the hand (md seal of the clerk of the court, to 
which the application of said insdvent may be returnable, shall 
be taken and received in evidence, as fiuly as if th^ original 
bond were produced. 

Sec. 6. Alnd be it enacted^ That if at the time of the final hear- Final dia- 
ing of his or their application in the county court, to which his charge incase 
or their petiticm may be returnable, no interrogatories or allega- ^int*'"*^ 
tions shall be filed, or if filed, shall have been satisfactorily an- ^ledT ^ 
swered, or decided in favor of such applicant or applicants, that 
then it shall be the duty of the said court to extend to the said 
applicant or applicants, a final discharge, without the assent <^ 
any of his or their creditors. 

Sec. 7. And be it enfiLctedy That the voluntary confession of Voluntary 
any judgment, in favor of any crechtor or creditors, security ^rf^Sf!?'^^ 
securities, made by any person or persons, with a view, or un-|!{[^J^^^ „ii. 
der an expectation of being or becoming an insolvent debtor, due prefer- 
shall be, and the same is hereby declared to be, an undue and ®i^®* 
improper preference, to such creditor or creditors, security or 
securities, within the true intent and meaning of the ninth sec- 
tion of the act, to which this is a further additional supplement 

Sec. 8. And be it enacted^ That all the property of the peti- Property not 
tioner, real, personal and mixed, not mentioned and included inf»*"™** ■"'^ 
his schedule, be subject to execution and attachment, in the same^^„, execu- 
manner his property was subjected prior to the time of his pe- 
titioning for the benefit of the insolvent laws of this state. 

Sec. 9. And be U enactedy That all such acts, and parts of Aets incomia- 
acts of Assembly, as may be inconsistent with the provisions of *«»*^^^^ 
tfiis act, be and the same are hereby repealed: Provided, thatj^JJ^o^o^y 
nothing in this act contained, shall be construed to extend to the and county 
city Mod county of Baltimore. exempt 
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^tmJ' CHAPTER LXIIi. 

^^'^^y^ A Further Supplement to the act, entitled, An act for 
the relief of Sundry Insolvent Debtors, passed at No- 
vember session, eighteen hundred and five. 

I. Be Uenaeted by the Cteneral Assembly of Maryland, That 
any insolvent debtor, who has obtained, or nday ol>tain, a pc^ 
tester finsa ^^ ^^ ^^ diBobar^e under the original act, and supplements 
discharge tiicreto, to wfaich this is a further supplement, shall be entitled 
under orfgi- lobe dischai^ed from custody upon any attachment, <nr other 
be^ dlscha^ process, which has been, or may be issued against such debtor, 
ed, &c to edbrce the execution of any order for the payment of mon^, 

#bioh maybe passed by the court of chancery, any eowtty 
court sitting as a court of equity, or orphans court, agionst such 
ddbtor, for any debt or claim contracted, or liability incurred, 
for such money, before the said discharge of isuch debt^ and 
it shall be the duty of the chancellor, of the county court, or o^ 
phans court, out of which such process may issue, or any judge 
thereof in the recess of the said court, upon motion, to dis- 
^Bharge said debtor from custody, as aforesaid; Providedy that be- 
ProTisos. fore any such debtor shall be entitled to his discharge as pfore- 
said, he shall produce to the chancellor, coiih^ court, or judge 
thereof, or orphans court, as the case may be, a copy of said 
discharge, certified by the cleris: of the court in wfaich the said 
discharge may be lodged or recorded, and under the seal there- 
crf; Jbid provided aboy that this act shall not extend to any at- 
tachment or process which may issue to compel the payment of 
any .fine, amercement or penalty, which may be imposed by said 
chancellor, county court, or oi^hans court. 



CHAPTER XXXL 

JfMMMrjr, A further additional supplement to the act, entil,led, Hn 
1880. act for the relief of sundry Insolvent Debtors.^' 

Be U eniicted by the General n&ssembly of Maryland, That 
Oosto ^^^ ^^ ^^^ *® passage of ibis act, it shall and may be law- 
ful for any county court, in which a petition for the benefit cf 
the Insolyent Laws of this state, may be depending, upon the 
answer of any Insolvent Debtor to interrogatories exhibited, or 
upon the trial of any issue or issues by a jury upon any allega- 
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gatioDB which may be filed against him, or upon die continuance January ^ 

of such petition to any term $ubseqi]ient to that to which such 1830. 

interrogatories may be exhibited or allegations filed, to award to 

the creditor or crolitors exhibiting such interrogatories, or filing 

such allegations, or to the petitioner, his or their reasonable 

costs, in like ample manner as they are n6w authorized to do, in 

all odier cases depending in said courts. 



CHAPTER CCVIIL Ftbnmry, 

1880. 

A supplement to the act entitled, an act relating to In- ^^"v^<^ 
solvent Debtors in the city and county of Baltimore. 

Section 1. Be it enacted by the General Jlgsembly of JUoru- Trial of 
landy That in all cases now, or which may hereafter be depend- f^^^!P* ^ 
ing before the Commissioners of Insolvent Debtors for the city '^ 
and county of Baltimore, in which said commissioners shall make 
an unfavorable report to Baltimore county court, against any peti- 
tioner for the benefit of the insolvent laws of this state, it shall 
be, and is hereby made the duty of said court, to which said re- 
port shall be made, if thereto requested by such |)etitioner, ful- 
ly to examine into the case of such petitioner, and if there be any 
charges of fraud vrithin the contemplation of said insolvent 
laws, against him, to cause an issue or issues to be framed in a 
summary way, without the form of an action, to determine the 
truth of the same, such [issue] or issues to be tried by a jury. ^.. . . 

Sec. 2. And be U enacted^ That if upon such examination by oq. '^ ^^' 
the court, they shall be of opinion that the petitioner is entitled 
to the benefit of said insolvent laws, or if, where an issue or is- 
sues are firamed, the finding of the jury is in favor of the peti- . 
tioner, he shall have granted to mm the benefit of said laws, 
notwithstanding the unfavorable report of the commissioners, in 
like manner, as if such report had been in favor of said peti- 
tioner. 

Sec. 8. And be it further enaetedy That the appointment of a Trustee in- 
provisional trustee or trustees, under the act to which this is a Tested with 
rarther additional supplement, when such trustee or trustees shall ^^ ^^^ ^^ 
have filed his or their bond, with security, as required by law, 
shall vest in such trustee or trustees, all tibe estate, property, 
effects, rights, and claims, of the insolvent debtor, and shall 
operate as an authority to such trustee or trustees, to take pos- 
session, for the benefit of the creditors of such insolvent, of all 
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property, estate and eflects, bookg, ptpen, aocounts; 
QOtes and evidences of debt, of such insdvent, without 
fMsity of such insolvents executii^a deed thereof, and 
tie such trustee or trustees, to use aJl leg^al means for the 
ery thereof 



AN 

TO THE 

INSOLVENT LA.WS OF MARYLAND, 

ARRANQED CHRONOLOGICALLY, 

Fran 1805 to 1830, inohuire. 



] 



APRUICANTS. / 

180S cUO. By 1805, pekvona spk^ially and indrndnally named, to be 
§ S in actual confinement,4haU satisfy the county cowt by com* 

patent testimony, that he or she has resided tw6 years in the 
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presented, die assent, in writing, of two-thirds of his creditors 
m value; provided, that non-reSident foreign creditors, having 
no agent or attorney here ^npowered to ^ on their behalf 
shall not be deemed, forthe purpose of such assent, as cred^ 
itors. 
§ 6 Upon exectttu^ and acknowledging to his trustee the deed 

prescribed, and deliveritig in accordance thereto, his propertyi 
kc. and upon satisfying Uiecounty courted the same, by cer- 
tificate of trustee, the court may order his discharge from Idl 
liabilities in every capacity for claims accruing previous to 
the passage of this act, or to his application, and 1^ virtue of 
such order, he shall be dischaiged, provided he has not been 
guilty of a breach of the law of the state, or have been fined 
or liable on that account so to. be, and provided, any proper* 
ty he shall thereafter acquire otherwise than by putchpsei 
diall be liable to the payment of his debts, and provid(dd diil 
the discharge of such debtor do not^operate to disdiarge imy 
other. 
I 11 If applicant be imprisoned at the time of exhibiting his pe- 

tition, tne county court, or any judge thereof, may order the 
sheriff or other officer in whose custody he shall be, to brinff 
him before such court or judge, at a certain time appoint 
in the order, to take the oath, or affirmation, before mentioned| 
and the sheriff, or other officer, shall obey such order, and be 
entitied to a preference after payment, of all liens on the debt- 
ors' estate, to all other creditors in the payment of his account 
against said debtor for legal fees, &c. The judge or court 
may dischaige the debtor from imprisonment, and. appoint a 
time for his appearance before the court, to answer mtenw- 
atories, &c. on not less than three bonths' notice^ such dS- 
chaige from imprisonment not to operate as a discharge of 
any of the debts of such imprisoned debtor; — ^he shall also, if 

*71&roughout that part of this Index whieh oontaini a compendhnu of 
tiie acta prior to the abolition of imprisonment of females for debt, the 
word *w* will be generally used instead of "his or bar." 

8 
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JlfpUcant required, give bond at the time of lus discharge with aeciintjr 

, for his appearance at ^e time appointed: ujiqn refiisal to give 
bond,.shaU remain h pnson, iditil his application be decidediCUk 
^pested or imprisoned on amy process, &c. for any debt, 
dan^ges, or costs contracted, owing or grbwing due before 
the .passage of this act,, AtiJbiefQre applicatioa for ^|hie||fit 
thereof---the court, upofrapf^UefjAa, dball dischai^^ 
or on motion; and on his conJSosRppeivraac^ bemg entered, 
without special bfdi. Sudi discharge not to acquit any other 
from such debt 
§ 16.. . Neglecting to execute a deed: of his pn^rty to trustee 

within one month after the appointment of trustee and bond 
given by him, shall be excluded from the benefit of this act 
§ 21. To give two months previous notice of his application, ii 

one newspaper printed in Baltiowire^ and in some other news* 

paper pnnted near.to the residence of ap{flicant, and give 

such notice by advertisement set up at the inost public i^^ces 

. in his county. 

1806* Of 98. Need not have resided in Maryland two ^ears previous to 

the passage of -apt of 1805, c. 90, but previous to his appli- 
cation. 
1^07• c. 150.: The loss by gaming of one hundred dollars at any one time, 

must have been within^tfaree years preceding application. 
§ . S.; May be discharged by a single judge, if aictusuly imprison- 

ed at me time of Us application. 
§ 4» Release of, may be signed by executors, administrators, 

trustees and corporate bodies, whenever they shall deem tiie 
same right and proper. 
18Q& c. 7L ^&y \^ discharged without the assent of two-thirds of the 

creditors, and without previous notice: such discharge being 
of the person oi:Jy , such ^sent requisite for final discharge. 
181S. c 77. . Complymg with all the tenns required, except that of the 

assent of tWo-thirds of the creditors, shall, be {personally dis- 
§ 3. charged, except wfaen^interrogatoriesorallegations have been 

filed and not satisfactorilv answered. - 

Entidedto the benefit of the insolvent laws notoftener 
. than once in two years-*at his second time of discharge he 
' 1812. c^ 77. must; pay fiftv cents m the dollar, and seventy-five cents the 
§ 4. . third tmie of his dischaige. 

This requisition of the fourth clause repealed by act of 
1820,0.108. 
( & Being unable to produce to the court the written assent of 

two-th&ds of his creditors: and no interrogatories or allega- 
tions being filed against him, or havii^ been satisfactorily an- 
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pMonf. svrered or fiivoiirably decided, and tbe ajpplicant allegiiif, in 

^y%j writii^ to the court) within six montlis aiter the time ctf final 

' hearing, his inability to obtain such assent, and that it is Vdc- 

atiously* and unreasonably withheld, the county court shall 

have power to exainine summarily into the trudi and merits 

of such application, and if they believe such assent is widi- 

held as stated, Aej may fiilly release soch debtor. 

i4. c 182. Withdrawing his petition, or upon the saiqe being dismiss- 

1. ed or decided against the applicant a aei. ^ not necessary 

to revive a judgment which mny have been suspended by soda 

petition: process of execution may issue as if there had htea 

no such suspension. 

L The time intervenii^, durii^ such suspension, shall not be 

computed on a plea of limitation. 
.6. c. SSI. Api^cants living in: the city or county of Baltimore,. to be 
referred to the commisnoners of insolvents. 

l%e property of*-^ — ^ together with his books, papers, kc, 
to be delivered op to the provisional trustee appointea by the 
commissioners. 

To give bond with security for bis appearance, to answb 
intchrrogatories and aU^ations; and upon die commissionen 
certifying that the provisional trustee is in possession of 
the insolvent's property, the court or judge, shall grant him a 
personal dischsffge. 

Casesof— ^tobediligentiy examined by the commia- 
sioners.^— May be compelled to answer on oath, interrogato- 
ries and allegations^ ana if he shall appear to have complied 
with the terms and conditions of the insolvent laws, &c. the 
commissioners shall report the same to Baltimore county 
court, and return the schedule and sdl proceedings had before 
them, to the (^ce of the Clerk of Baltimore county court, to 
be recorded, and the judges of said county court shall there- 
upon grant a full and final dischaive: Provided, such final cKs- 
char^ shall not be granted, if lulegations be filed by any 
creditor at least ten days hefoit the day fixed for the final 
discharge, and until such all^tionsshallhave been heard and 
determined in fiivor of the insolvent, he shall not be dis- 
charged — and provided, nothing herein contained shall be so 
construed, to deprive the creditor or creditors of the right to 
file allegations at any time within two years firom the period 
of such discharge. 

All deeds, conveyanees, transfers, &o. made by applicants, 
with a view to an undue or improper pleference or creditors 
or securities, declared void, and the property so attempted to 
be transferred, vested in the trustee. 
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J^ffUeanUi* Applicaiit not to be preduded £roio the benefit of the iud- 
^i-*-^-'^^ vent laws on account of having given such preference. 
IStll.. c 183. An imprisoned debtor may hereafter, immediatety upofa his 

confinement, make application by written petition to any 
judge of the orphans' court of the county in wnich he may be 
unprisoned, for a discharge from confinement, and said judge 
iiereby is invested with the same power as is exercised by • 
judge of the county court to Arrant such discharge, upon the 
applicant's givmg bond with security, and on a penalty , to be 
approved and preserved hj such judge, tor his appearance 
before the county court of said countjp, at a time appointed 
by said judge for a hearing before said court on his petition, 
iMSCording to the provisions oS 1806, c. 110, — said judge en- 
titled to one dollar for his trouUe, payable by the debtor. 

Any person arrested on ca. ad respond, shall obtain ape^ 
sonal discharge from the commisskmets, according tothe in- 
solvent laws, and sbiall not obtain a final disdiarge under said 
laws, in such case if any suitor action be dependii^ against 
such person in which complaint, appearance had b^n enter- 
1819, e. 84 ed^ it shall be lawful for ue pari^ plaintiff*, or the attorney 
§ 8 of ihe same, in cases where special bail is demandable by 
law, toissue anotherwrit of ca. resp. or other process against 
such insolvent, stating therein the impetraticm of the personal, 
but refusal Jof the final discharge of defendant The sheriff or 
'^ other officer, to whom such writ may be directed, may arrest 
such defendant, &c till special bail be given, and other pro- 
ceedii^, as if no personal discharge had been granted. 
§ 8 An applicant having obtained a personal dischaige from a^ 

rest under ca. ad. resp. shall not be allowed to withdraw his 
petition or application, unless he produce tothe commissioners 
a certificate irom the Clerk of the county court, that Inil 
bond and power of attorney, halh be^n filed in the suit or 
special bail entered thereon. 
§ 4 In all cases, fix)m whatever causes, of applicant's not ob- 

taining final discharge, he shall not apply again for the term 
oi two years^ next iSter Uie personal discharge. 
§ 6 If allegations be filed, and foui^ against any petitioner, by 

verdict of a jury, such petitioner sMl not thereafter be en- 
titled to either personal or final discharge or any other benefit 

§ 9 The estate of liable first to the payment of the con- 

missioners allowance and costs: but not to be refused a hear- 
ii^ or the benefit because of the insufficiency of the estate 
for the payment of said allowance and costs. 
1821, c tfiO. Feraoos applyiiig to the oommissionen of insolvent debtors 
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\pptkmit9. for the city and couiily (^ Baltimore, or to Baltimore county 
.^if^.^'^^ court, for the benefit oi the insolvent laws, and failing to ap- 
pear on the day, by the said court or commissioners appoint- 
ed, may in the discretion of the cour^ &c. have their cases 
condnued on the docket, said court, &c. being satisfied that 
their non-appearance was not design^ for fraudulent purposes. 
BSS, c lOS. Any applicant for the benefit, &c. who has been, or may 
hereafter be, reported against by the commissioners of insol- 
vent debtors, &c. on the ground of his not having acted in the 
opinion of the commissioners, fairly and bona fide, may prose- 
cute at any time thereafter a seco^ petition, for the benefit. 
be before said commissioners, upon all the other terms and 
conditions of the insolvent laws, notwithstanding such unfa- 
vorable report upon the first petition.— Provided, that be- 
fore thecommissioners act upon such aecond petition, they be 
satisfied that the applicant, did not, at die time of his first ap- 
plication, retam anv property or estate, whatsoever then te- 
UMq;itig to him with an intent to defraud his creditors, and 
that he then acted fairly and bona fide, and provided, sudi 
commisdoners fAmJl not report favorably upon any application 
under &is lawj unless they be so satisfied as above specified. 
§ % Every applicant under this law, shall be required to an- 

swer again at the usual time, on oath or affirmation, all the 
interrogatories filed against him on his previous application, 
as weU as any others filed against him <mi nis application under 
this law. 
18S6, c ISS. Any insolvent who has obtained a peraonal discharge under 

the insolvent laws, shall be, and he is hereby declared to be 
entitled to be discharged from cusrtody upon any attachment 
or other process, which may be issued against him to enforce 
the ezecutioii of any decree whidi may be passed inthe Court 
of Chancery, or in any county court, as a court of equity, 
against sucu debtor, for any debt or claim contracted before 
his discharge, under die insolvent laws: and it shall be tibe du- 
ty of the Chancellor, or of any county court, as the case may 
bs, to order and direct the discharge of such debtor from 
custody. 
^2 He shall not be entitled to such discharge, unless he 

produce to the Chancellor Or court, &c. a copy of his person- 
al discharge under the said insolvent laws, certified by the 
Clerk g[ the court, granting such discharge, and attested by 
the seal of such court 
18C5| c t05. Any judge of any county court, justices of the orfdmns' 

court, or the commissioners of insolvent debtors, for the city 
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J^pftkanit^ and county of Baltimore, as the.case may be, may lecem 

'**—■ -^- and entertain the application of any insolvent, for the heofk 
. 1825. . of the insolvent laws, &e. without requiring from said insd- 

vent, the usual security for appearance; provided, alwajn, 
that said insolvent, shall not be discharged from custody until 
such application shall have been finally heard and determined, 
and^ that said insolvent shall, in all other respects^ tkHifom ft) 
the requisitions of the insolvent laws, except as is herein af- 
terpit>vided. 

% » Repealed by act of 1826, c. 263. 

§ 3 In all applications which may hereafier be made to the 

commissioners of insdvents, for the City and county of Bal- 
timore, the said commissioners or any CHie of theni shall ad- 
minister to the applicant the oath-»(see the act at large, p.15.) 

^ 4 In case any insolvent, upon an indictment found in the citj 

or county court, of the city or county, p which such debtor 
may reside, or in which the aforegoing - oath shall hare 
been taken, be convicted of wilfully, falsely, and corruptly, 
.. bwearing or affirming to any matter orthing,to which he shadl 
swear or affirm by virtue of this act, he shall suffer as in case of 
wilful and corrupt perjury^ and be forever debarred from any 
benefit of the insolvent laws of this state. 

§ 6 If any applicant upon answer to hiterrogatories, or by issue 

found, be proved guilty of fraud or deceit towards his credi- 
tors, judgment shall be given for the creditor preferring the 
interrogatories, &c. for his reasonable c6sts aao: chia^e8,and 
such insolvent shall be debarred &om any benefit of the in- 
solvent laws of this state. 

J 6 The applicant has a right of appeal to the court of apipeals 

of his sDore, from the opinion of any county court upon a 
hearing of the allegations filed against such insolvent Such 
appeal to operate as a supersedeas upon any judgment render- 
ed in pursuance of said opinion— Provided, the insdvent give 
bond with security to be approved by the court, to the credi- 
tor filling such allegations, wiA condition^ that if the insolsent 
shall not regulariy prosecute the said appeal to effect, he shidl 
satisfy the said creditor for his debt, as well as for all costs, 
&c. or render himself in execution — if the appeal bc^ prose- 
cuted, and the court decide favorably for the insolvent, the 
bond to. be void. 
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Upon an^ application to any county corurt or Judge thereof 
or to any justice of the orphans' court, a provisional trustee 
shall immediately be appointed^ to whom the applicant shall 
make the usual deed, osliver his property-! and no personal 
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JfypHomniB'^ diflcharge shall be. graited, until the same shall have heen 
wv'^^ done, and the trustee shall have certified, in writing, that he ift 
in posse^sioD of all the estate mentioned in the schedule. 

laST^c. 70. If at the time of isaal hearing. of «Ay af^lication in the 
§ 6 county court, to which the applicant's petition may be return* 

f<pt exteoaed to able, uiere shall have been filed no interrogatories or allega* 

^y^Jj^^.tions^OT flie same if filed, shallhave been satisfactorily an- 

^^' sweied, or decided in &vor of the apfrficant, the court shall 

then extend to the applicant a finn discharge^ without the 

consent of creditors. 

§ 8 All the (property of the petitioning debtor not mentiomedy 

or included in his ischedule, ishall be subject tQ execution and 

attachmenl; in the same manner, as prior to the time of bispe- 

tioning. 

Any insolvent who may obtain, or has obtained a personal 

1828, c. 63. or final discbarge under tibe act to which this is a supplement, 

or under any of its cHip];4ements, (1805, c. 110) shall be en- 
titied to be discbai;ffea firom custcxly inlon any attachmeolr or 
other process which has been or may be issued against wph 
debtor, to enforce execution of anyprder for payment of nioiiegr» 
which may be passed by the court of Gbam^ery, any county 
c<Mirt sitting as a court of equity or orphans' Qcmrt agaiBpt 
auch debtor for any debt or claim contrsM^ted, or liability if^ 
curred for such money before said discharge of such Insol- 
vent, and it shdl be the duty of the GhanceUor, or of the be-i 
fore mentioned county court out of which such process may is- 
sue, or any Judge thereof in the recess of said court, upon dm>- 
tion to discharge such debtor. Provided, that before any such 
debtor shall be entitied to his discharge as aforesaid, be iiball 
produce to the Chancellor, the court, &c. a copy of sipd dis- 
chai^e certified by the clerk of the court in which such dis- 
charge may be lodged or recorded, and under the seal there* 
c£j and 

Provided^ This act shall not extend to any action or process 
that may issue to compel payment of any fine or amm^ement 
or penalty which may be imposed by the said Chancellor or 
court, &C. 
1889, c. 31. Any county court in which an applicant's petition is pend- 
ing upon the answer of the insolvent to interrogatories ex- 
hibited, or upon the trial of any issue by a jury upon dlega- 
tions filed, or upon the contbuanoe of such petition to any 
subsequent term, may award to the creditors exhibiting such 
interrpgatoriesi &c or to the petitioner, his. or their reason- 
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able costs in like manner, as in aB otber cases dfspaidSqg k 
said coorts. 

1829, c 206. In all cases of unfavorable report by the conumssioDen 

upon applications to them, the petitioner may require Bilti- 
more county court to examine mto his .case, and aaid Gomt 
may diriect an issue or issues to be joined before a jury iai 
summary way without the form of an action, to determine the 
truth of any charge of fraud on the part of mi petitioner, 
within the contemplation of the Insolyent Laws. 

§ 2 If on such examination the court be of ofrimion that the pe- 

titioner is entitled to the benefit, or if the findiiq; of the jury 
be in his &vor, the same shall be granted to him in the same 
manner as if the report of the commissioneTS had been fav<»^ 
able to such applicant 



CLERK, 

Cleik Of the court of the county in winch an applicant shall or 

' 1806, c 90. may reside, to record the proceedings under this act, receire 
$14 feeis for the same, as in cmier cases, payable at the time of 

discharge. 
18S7, c 70. A copy of trustee^s bond certified under the hand and seal 
§ 5 ^ of the clerk of the court to which the Insohrent's applicatkn 

may be returnable^ to be received in evidence as neely ai 

the original bond. 



COMMISSIONERS. 

1616, c 221. Commissioners of Inddvents in the city and comity of Bal- 

timore. 

The governor and council authorized to commission three 
persons of \egal knowledge, integrity and experience, as com- 
missioners of Insolvent debtors of Baltimore city and county. 

1^ 2 All fiiture applications by Insolvents to the county court d 

Baltimore or to the judges thereof, to be referred to the com- 
missioners, who shall wereupon appoint a provisional trustee 
for the benefit of the applicant's creditors, to take possessioa 
of all the books, papers, property, &c of the applicant The 
commissioners Am take bond with security to be by them- 
selves approved, for the applicant's appearance, to answer 
such intenogatories as may oe proposea to him bv creditcnrs, 
or such auctions as may be fikd against him within the time 
hereinafter mentianed. The commissioners shall therenpon 
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CommJfftOfiertTe^ort to thecoort or ji^^ that the trostee Ajppouitodby then 

^-^■"■'^■^' is in possession of the insolvent'^ property, clc. and the Mat 

or judce shall thereupon grant a discharge of the person Mj^ 

^ 3 Wi&in ten days nom the time x>f personal dischar^ .me. 

commissioners shaUcause notice thereof to be given m one 
• . or mor^ newspapers of the city of Baltimore, and notice also 
of the time fixea. for final hearing, requiring the creditors to 
attend at such time and place as may be appointed by the 
commissioners, and nominate some person or persons whom 
the commissioners shall appcnnt as trustee, and to give to the 
commisnoners all the information in th^ possession to enable 
them to report properly to the couft 

§4 , The notice thus given shall be in lieu' of any other faitfaiBito 

required. . ! • 

Commissioners required dUigentiy to inquire into the na- 
ture of the applications made to themv^ may compel the appli- 
cants to answer, on oath, all interrogatories touching the sub- 
ject matter exhibited or proposed, on behalf of all, or any at 
the creditors, and *if upon such examination the applicant diall 
appear to have complied with the terms, &c. of the Insolvent 
Laws, and hath acted fairly and bona fide, the commissioiiers 
shall report the same to Baltimore county court, and retnm 
the schedule and all the proceedings had before them, to Ibe 
office of the clerk of Baltimore countv, ta be recorded, fad 
the applicant shall thereupon have a uiU and final disdbiiige 
without requiring the assent of creditors; Provided, that the 
judges of Baltimore county court shall not grant'final ditfchaige, 
if allegations be filed by any creditor m such applicant, at 
least ten days before the time fixed for his final disohaige, 
until such all^^tions shall have been heard and detenpined in 

I 5 favor of the Insolvent: and Provided nothing.herein contained, 

shall be construed to deprive the creditors, oranv <^theiii^ of 
the right of filing allegations at any time within two years 
from the time of discha^e. 

§ 7 Commissioners shall receive such compensation finrdieir 

services as the judges of Baltimore county court shall deem 
proper, to be paid by the petitioner or trustee, as the court 
may direct 

The act by which the board of commissioners of insolvents 
for the city and county of Baltimore is established, not affect- 
ed or changed by the act of 1817, c 183. 

1817, c 183. Mo petition previous or subsequent to this act, to any judge 

of the county or orphans court, to be dismissed bemre £e 
term appointed for the hearing thereo£ 
9 
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CmrnnisHimtn The commissioners of insdlyenta in Baltimore dty and 

<0y^^^ county, vested with the same. power as possessed by the 

1819^ is. 84. comity ^ourt in eveiy respect, and shall fix the time for final 

^1 hearing before the county conit, and if it ishall appear that the 

applicant hath complied with the terms, &c. required by the 

act of 1816, c. S21, and acted fairly and bona fide, the same 

shall be reported by the commissioners to Baltimore countj 

* court, in the manner directed by the fifth section of 1816, c. 

SSI , and shall proceed thereon as directed in said se^ction, 

aiid if it shall appear to the commissioners that the applicant 

'* hath not acted bona fide, and fairly, &c. they shall certify Ae 

same. 

1819| c 84. \yhenever commissioners report unfavorably on any case, 

§ 6 . they sluill transmit to the clerk of Baltimore county court all 

deals of assignment executed by such applicant, and allsQch 
6ther papers relating to the insolvent's estate, or produced be- 
fore them, as they imall deem it proper to have recorded, and 
said clerk shall record such papers as in other cases, and give 
certified copies thereof, and ^hall be entitled to the same fees 
for so doing as in other cases, payable by the trustee out of 
efiects assigned to him; and in all such eases of unfavorable 
reports b^ the commissioners, they shall cause the trustee to 
proceed mtheexecution of his trust in the same manner, &c. 
as if the conunissioners had reported favorablj. 
I 8 Commissioners may make orders on provisional trustees of 

insolvents, r^uiring them to deliver over the estate, &c. of 
insolvents, in their hands, to permanent trustees, and are in- 
vested with power to enforce such orders through the inter- 
vention of the county court or the judges thereof. 
§ 9 The allovirance made by 1816, c. 231, to commissioners, 

together with alt* costs attending the applications of petition- 
ers shall be first paid out of the effects of applicants: but no 
application to be refused, or the benefit withheld, because of 
the applicant's estate being insufficient for this purpose. 
18tD| C. 18S. Commissioners authorized to appoint a permanent trustee 
i I at any time after an application made to them for the benefit 

of the insolvent laws, vnienever a majority of the creditors in 
value, their agents, &c. shall nominate and recommend, in 
writii^, any persoq for that purpose and upon such appoint- 
ment, it shall not be necessary for the commissioners, in giving 
notice of personal discharge and the time fixed for final hear- 
ing (according to the act of 1816, a 221) to require creditors 
to attend and nominate a trustee, but they shall state in said 
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C^madtrionennotifie^ .that aa appointment ham been made by tb^ai ia f^mkf 
. \^^Ysj ance of the recommendation aforesaid. 

§ 2 Not le38 than two of the commiBaionera ahall act uponanjr 

petition, to appoint trustees, grant diachaq^es or to perfgrdi 
any of the functiong of their office: Pcovid^ always, that the 
proceedings heretofore rightfully had shall jiot be constroied 
to be hereby rendered void* ' . 

1821, e. 250. In all cases of application for the benefit o( the iniNiiniiit 

laws before the commissioners of insolvent debtors for the ci^ 

and county of Baltimore, or before -Baltimore county cbttrt, in 
which the petitioiier may fail to appear^ on the day required by 
law, said commissioners, or siaa court, as the case may be, 
shall have power in their discretion, if they believe such fml- 
ure not.to have been designed for fraudulent purposes, to ocm^ 
tinue tt^ case of such petitioner upon their docket un^ mae 
other convenient day, whereof such notice shall be given by 
the petitioner as they shall direct 

§ 2 Cases of failure jfrevious to this act, allowed to be con- 

tinued. 

1823, c. 102. When the commissioners, &c. report unfavorably on any 

petition, on the ground of the applicant's not having acted in 
their opinion iainy and bona fide, at any time therMfter said 
applicant may prosecute a second, petition: Provided, tfial 
said commissioners, before' acting thereon^ shall be satisfied* 
that no property or estate whatsoever, then belonging to the 
applicant, was retained by him on his first application, fiir the 
purpose of defirauding hid creditors, and tnat he then acted 
fairly and bona fide; and Provided said commissioners shall 
not report favorably on any application under this law miM 
they be so satisfied as above specified. 

% t • Commissioners shall reqinre of eyer]^ applicant, under this 

law, to answer again at the usual time, on oath or affirmation, 
all the interrogatories filed against him on his previous ap|di» 
cation as well as any others that may be filed against him on 
his application under this law. 

1885, c 206. The commissioneiji of insolvents for the city and county g[ 

Baltimore, or any judge of any county court, or anty justice off 
• the orphans court, may receive and entertain the petition of 
any applicant without requiring the usual security lor appear- 
ance; Provided, such applicant be not discharged from custo- 
dy until the petition be finally heard and decided on, and that 
the applicant conform to the requisitions of the insdvent laws 
in all respects, except as provided by this law. 



<B INSOLTBNt LAWS OF MARYLAND. 

Ctommbtiofierf In aH applicatioiis the comrnimoners of insolTents finr fte 
^ \^^Y^u city and coctnty of Baltimore,' &c. shall administer the oath 
45 prescribed by fliis section, (see the Law, p. 47.) 

§ 4 Any insolvent convicted of swearing or affirming falsely 

under such oath, shall suffer as for wilfiil and corrupt p^rjorj, 

' and- be forever debarred from anybenefit of the insolvent 

laws of this state. 

1819, c. jM)6. In all .cases of petition before the comimssioners of insol- 

_ : vents for the city and county of Baltimore, in which said 

commissioBers shall make an unfavorable report to Baltimore 

county court on such petition, it slmll bethe duty of said court, 

if thereto requested by th^ petitioner, folly to examine into 

tiie case of such petitioner, and if there be any charges of 

fraud within the contemplation of the insdYent laws, against 

such applicant, the court shall catise aaissue or issues to be 

framed m a summary way without the form of an actiop, to 

determine the truth thereof, and the same shall be tried by a 

§ S If upon such examination the court be lyt opinion that the 

petitioner is entitied to the benefit, or |f the jury find in favor 
of tihe petitioner on the issue or issues submitted to them, the 
applicant shidl have gpranted to him the benefit of the insol- 
vent laws, as if 'tiie report of the commissicmers had been &• 
vorable. . \ 



CONVEYANCES. 

1815, e. 77. Deeds, assignments, &e. made by any one with a view to 

insolvency, shall be absc^utely null and void, and the tide of 

1816, c. .SSI. property so attempted to be conveyed, shall rest in'the trustee. 
§ 6 All conveyances by insolvents, with a view, to an impro- 
per preference of creditors or security, mentioned in tile Ist, 
secUon, oi act of 1812; c 77. and described in that of 1807, 
c 55« § 1 , declared .void, and the property so intended to be 
conveyed, vested absolutely in the trustee — Provided, how- 
ever, that DO applicant shall be excluded from the benefit of 
the insolvent laws, on account of having given.any such pie- 

18]i9, c 84 Terence. • v 

§ 6 . Whenever commissioners report unfavorably, all ^ceds of 

assignment executed by the applicant, and other papers shall 
be transmitted to the Clerk of Baltimore county court, and 
by him duly recorded. 

CREDITORS, 
1805 c. 90. A list of— to be given by the applicant at the time of his ap- 
§ S plication, as far as he can ascertain tnem, on oatii, or aflbmation. 
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• Personal notice directed to be given to— by the diiection of 
die county court, and to as many of them as can be served 
therevirith, or. their agents or attorneys, or notice of such ap- 

* plication to be advertised in the most, public places of the 
county, Where the debtor resides, or to be inserted in some 

, newspaper for such time, as to the court may seem proper, and 

* on the appearance or neglect to appear, of the creditors, at 
de time and place appointed, the county court shall adminis- 
ter the prescribed oath to Uie applicant- 

A majority of-^in«value, their agents or attorneys, may no- 
minate whom they please as trustee, for their benefit— -bat in 
case of non-appearance of creditors or of tiieir not making a 
recommendation, the county court shall name whom they 
chose. Assent in writing of two-thirds in amount of— requisite, 
f 3 Unless the applicant has resided in the state of Marylaml two 
years previous to his application. 

Foreign — not resident in the United States, nor havbig au- 
thorized agents or attorneys therein, not to be considered as 
creditors for the purpose of such asstent . 

Such assent of — ^not necessary for the discharge of the per- 
son only, either by the county court, or by any judge thereof, 
during recess — from imprisonment on account of debt, doe at 
the time of application. « * 

f 4 Bond to be given to tiie state by the trustee before acting, 

for the use of the insolvent's creditors. 
i 9 If any creditor at the time of the insolvent's application, 

or within two years thereafter, shall allege, in writing, to the 
county 'courtT-that such applicant hath directiv or indaectTy 
sold^ conveyed, lessened or otherwise disposed of or purdia- 
sed m trust for himself or any of his family or relations, or for 
any person or persons, or concealed any part of his property 
cS any kind, or any part of his debts, ^. thereby to deceive 
or defraud his creditors or any of them, &c. or to secure the 
same, or to receivp or expect any profit or advantage thereby, 
or that he passed bonds ot other evidences of deljit, either 
widiout or on an improper consideration, or lost more than $ 100 
by gaming, at any one time, or has assigned, &c. his property, 
with intent to give an undue or improper preference to any of 
his creditors or security, before his application for the benefit 
of this act, the county court may thereupon, at the election of 
the creditor, making such allegation, either examine the 
said debtor or any person to whom he may have made 
an^ conveyance of his property, &c. on intent^tories, of 
which the creditor, all^^g, may or not furnish the respon- 
dent with a copy for the purpose of obtaining his answers on 
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CnikQn» batb or affirmatiOD} concerning the fliubject of such idlqgttion, 
v^iryx^ G€ may direct aii( issue in a summary way without the formdf 
aD action to determine the truth of the satme, and if upon an- 
swer or by verdict, such debtor be found guilty of any fraud 
or deceit of his creditor? or loss by gaming 9A aforesaid, the 
shall be forever excluded from any benefit of this act — ^tlie 
I debtor, wilfully, and ialsely, swearing to.^ny niatter to which 
he shall answer or affirm by virtue of this 'act — sliall 6u£^ 
the penalty of perjuiy, and be forbver excluded from the be- 
nefit of thisact . , 
§ 13 Must bring in their claima within the time limited by the 
c6urtj and if -required, must be examinad concerning die 
same on oath or affirmation- — contested claims may be tried 
by a jury, and in case of collusion between debtor and creditor, 
the latter shall' lose his debt fmd be excluded in the distribu- 
tion. 
\9ffly a 65* The ' terms ^^undUe and improper preference of any credi- 
tor or creditors," explained. '. 
1808, c 71. Assent of tw;o-thirds of, dispensed witlt,iuito personal dis- 

chai^. 
181s, c 77. Assenting to an insolvent's discharge, shril make oath or 
. . § 2 affirmation, before some justice oi tli^ peace, ot notary pub- 
lic, that said ipsplvent is bona fide indebted in the sum claim- 
ed as due — and that no security or satis&ction has been re- 
ceived for the same— unless such oath, &c. be annexed to the 
assent, such creditor shall not be included among the credi- 
tors of the insolvent. 
1^16, c. 221. May propose mterrogatpries to, or file allegations against, 

an- insolvent, before commissioners diall have notice given 

them of the day of final hearing of an insolvent, and shall be 

required to attend to nominate whom the commissioners shall 

§ 3 appoint trustee, and give the commissioners til information in 

their power. 
§ 5 Any creditor may file allegations or interr(^tories against 

' : \ an applicant ten days at least, before the da^ of final dis- 

charge: but may still exercise the eight el filmg allegations 
within two jears from the time of discharge. 
ISBO^ c 108b All individuals, banking companies and corporate bodies, 

authorized to assent to the final.release of any applicant in- 
debted to them, without discharging, or in any manner aflect- 
^ 1 ing the rights of such individuals or corporations, to recover 
the debt ttom which said applicant shall be released, of any 
indorser or other-person who may also be liable or bound for 
the same. 
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Ifeiiitors. Suck assent b^ such borporate bodies may be given Jby and 
\^0ry<J through the President of such bodies, and the affidavit or cer- 
.§2 tificate of siud President, ot the -amount due the corporate 
body, shall have the same effect, and entitle the petitioner-to 
the same relief, as is afforded when such affidavit is inade by 
a creditor assenting (o a "release of his own particular debt. 
9, e. 186. The creditor shall pay weekly, to the' sherifl^ 87 J cents for 
the support, of any aebtor coifinned at his suit on aca. sa, or 
otherwise committed for nonpayment of any judgment recov- 
i 1 ered before a justice of the peace of this state, and if default 
be made in any weekly payment, and said debtor be confined 
•for debt alone; the sheriff shall forthwith certify such default, 
in Writing under his hand, to some justice of ^he peace of the 
county, where such debtor shall be confined; setting forth 
all particulars, and the justice of the peace, upon the produc- 
tion of such certificate to him, shall endorse thelie on anorder to 
the sheriff to discharge such debtor irom prison: which order 
shall be obeyed. • Provided the creditor diall not thereby be 
precluded frbm proceeding afterwards, ais often as he shall 
think proper against such debtor, by fi. fa. ca. sa. or other- 
wise on the judgment, and in case such proceeding shall be 
by ca. sa. it shall be subject to the aforegoing provisions: and 
Provided, that if such debtor, while in actud confinement as 
aforesaid, shall be arrested on aca. sa. issued at the suit of any 
othpr creditor, or shall be otherwise committed for nonpay- 
ment of any judgment rendered by any. justice of the peace, 
or by any county court of this state, or, for non-performance 
of any ^cree~ for the payment of money made by any court 
of equity in thjs state, it ghall be lawful for the creditor, at 
whose instance said subsequent arrest or commitment may be 
made, to pay for the support of such debtor in prison, in tiie 
manner herein before diriected, and in case such paymeiits- 
shall be so made, said debtor shall be detained in pnson, not- 
withstanding, the default of the cireditor at whose instance 
said debtor was originally arrested or imprisoned. 
^ 2 When a ca. sa. is issued out of any county court of the 

state, or the court of appeals of either shore, or any court t^ 
equity in the state, or otherwise committed by any court of 
law or equity in this state for nonpayment of any money re- 
covered against him by judftment or decree, or for want of 
special bail, the sheriff, to whose custody such debtor may be 
committed, shall immediately notifV, in writing, the creditor 
or creditors, at nvhose Instance such debtor shall be commit* 
led, or his or dieir attorney, that said debtor is in actual con- 



7» INSOLVENT LAWS OP MARYLAND. 

Creditolrs, . BnemenL specifying in such notice, the suit or caiiso^ in and 
Vrv^^^ for wbicn ^uch debtor hath been committed, and s^d ciedi- 
, tor or creditors mdiin fourteen day^ exclusive of the day of 
. § 2 noticjB, after, its service as aforesaid shall pay the sheriff 
$2.62^ cents and 87^ weekly thereafter, for the support U. 
sidd debtor in prison so long as he shall be confined at tfie suit 
^ or inst^ce of such creditor or creditors — and if default shaH 

^ be made in any payment directed by this secjtion, for the sup- 

port of the debtor as aforesaid, then the same proc^eedii^ 
shall be had a9 are directed in tibe first section of tfus law, 
• * . . subject to the provisions and conditions contained therein. 
§ ,^ But the prbvision herein contained shall not be extended to 

any debtor wAo has been or ^all be convicted on allegations 
filed against him under the act of 1805, c 1 10, and who may 
be coE^ned in prison for any debt due or owing from him be- 
fore his application for the benefit, but whenever any person, 
so convicted, shall be committed or confined for any debt so 
., ' due, or owing, pr. for want of ispecial bail in any suit already 
instituted,. or hereafter.to be instituted for any such debt, the 
sherifi' shall support and maintain such 'debtor while in prison, 
and shdl be paidjtherefor the same sum ^hd in the same man- 
ner as is now allowed in eases where persons are confined in 
.goal, charged with the commission of .felony or any other 
crime. 
§ 4 . If -any prisoner be discharged from prison before the ex- 

penditure of the money hereinbefore directed to be paid to the 
sheriflF^ for the support of. such prisoner, at the rate of 12J 
cents per diem, the sheriff^ on the discharge of said* prisoner, 
shall forthwith repay, to the creditor or creditors the money 
so advanced and not expended. ' 
§ 5 The amount which may have been paid by said creditor or 

creditors for the support of such prisoner shall be considered 
as a preferred claim, and be fir^t paid out of the effects of 
such prisonerp should he (or she) be finally released under the 
insolvent laws of this state. 
If .fraud or deceit towards the creditors be i)ractised by any 
1826, c. 205. applicant in his or her answer to interrog[atories, or to the al- 
§ 4.& 5 lections filed by Creditors, he or she shall suffer as for wil- 

ful and corrupt peijury, shall be debarred all benefit of the 
insolvent laws of «this state, and judgment shall be given in 
* favor of the creditor or creditors filing such interrogatories 
or allegations ior his reasonable costs and charges. 
§ A Applicant has a right of appeal from the opinion of the 

county couft on any i^egations filed to the appellate court of 
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niiUirs, his shore; upon taking the appeal shall give bond to the cre- 
^y^ttj ditor or creditors filing the allegations conditioned in the 

usual manner. 
r, c. 70. If at the time of final hearing of any application in the' 
county court to which the applicant's petition may be retum- 
(ztended to able, there shall have been filed no interrogatories or allega- 
iJj^Q^""^^ tions: or the same, if filed, shall have been answered satisfac- 
torily or decided in favor of the applicant, a final discharge 
shall be granted without the assent of creditors. 
I, c. 31. Pending the petition of an applicant before any county 
court, if interrogatories be exhibited, or allegations filed on 
the part of creditors, costs shall be awarded by the court in 
this as in all other cases according to the result, either in favor 
of the applicant or of the party filing the same. 



EXECUTORS. 

', c. 150. Executors and administrators may sign their assent to the 
release of an insolvent whenever Ihey shall deem the same 
right and proper. 



GAMING. 

I, c 90.§ 9 Applicant proved to have lost $100 at any one, time pre* 

vious to his petitioning, to be excluded from the benefit 
', c. 150. Such loss must have been within three years previous. 



JUDGMENTS. 

[tnents. Judgments and liens shall be first satisfied by the trustee 

-v^««^ of an insolvent out of the proceeds of sale of the insolvent's 
\, c. 110. estate, but no judgment entered after the passage of this act, 
or after the time of application to the county court for the 
benefit of this act, against any of the said debtors (therein spe- 
cified by name) who shall take advantage of this act, shall be 
a lien on his real property, nor shall any process against his 
real or personal property, have any effect thereon, except 
writs of fi. fa. actually and bona fide laid before the passiu^e 
of this act, or the time of application to the county court vx 
the benefit thereof. 
\. c. 205. Judgment shall be given in favor of the creditors filing in- 
terrogatories or allegations, in case the applicant be proved 
10 
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Judgimnti* guilty of fraud (h* deceit. Such judgm^t to be for the teasott- 
«..H^."^; ^ > able costs and charges of the creditors in filing such inter* 

rogatories, &c. 
18$7)k c» 70. The voluntary confession of any judgment in favor of any 
§ 7» creditor or creditors, security or securities, made by any per 

son with a view, or under an expectation of being, or becom- 
ing an insolvent debtor, shall be, and the same is hereby de- 
clared to be an undue and improper preference of such credi- 
tors or securities within the meaning of the 9th section of the 
act to which this is a supplement 



NOTICE. 

JYotic^ ^ 2L Two months public notice, previous to application, neces- 
^— -N-**^ sary. 

1805. c. 110. Notice required by 1805, c. 110, dispensed with for per* 

1180$» c, 71. eonal discharge* 

Within ten days after an insolvent's application to the com- 

1816. c. 22 L missioners of insolvents, public notice of such application 

§ 3* shall be given in one or more newspapers printed in the city 

of Baltimore, stating the day of final hearing, and requiring 
creditors to attend, to nominate a permanent trustee. 

f 4 The noticd thus given^ shall be in lieu of any other hitherto 

required^ 

1820. c» 182» At any time after the application of an insolvent, the coift- 

$ 1. missioners of Baltimore city and county insolvents, may ap* 

point a permanent trustee, when a recommendation and nom- 
ination in writings is made by a majority of the creditors in 
value, and in case of such appointment, the notice required 
by the act of 1816, c. 221, shall be modified, so as to state 
that an appointment has been made by them in pursuance of 
the recommendation aforesaid. 



ORPHANS COURT. 

Orfhan€ couH> Any judge may grant a personal discharge to any one ac- 

.. V'vw tually imprisoned in the county of said court, upon the debtor's 

1817 c 183* written petition and giving bond with approved security, and 

§ I penalty tor appearance before the county court at such time 

as the judge of the orphans' court may appoint for a hearing 

according to the provisions of 1805 c. 1 10. For bis trouble, 
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Orphans eaurt. said jadge of the orphans' court, allowed $1; pa^Meby the 
^- — '^— ' debtor. * 

§ 3 All proceedings had by such judge to be lodged with Ae 

clerk of the county court within tihirty days thereafter, and 
the judges of the county court shall proceed thereon accord** 
ing to the provisions of 1805 c 110, and the supplements 
thereto. 
§ 6 Nothing herein contained, to repeal the act of 1816 c 221, 

or change it in any manner. 
§ 1 No petition previous or subsequent to this act, to he dis- 

missed before me term appointed for the hearing Uiereof by 
the judge to whom the application hath been or shall be 
made. 

826 c 205 § 1 Any justice of the orphans' court, judge of any county 

court, or the commissioners of insolvents for the city and 
county of Baltimore may receive > and entertain the petition 
of any insolvent, without requiring from said insolvent the 
usual security for appearance, provided no discharge from 
custody be gra:nted until such petition shall have been finally 
heard and decided on, and that the applicant com}dy with m 
the other requisitions of the insolvent laws, except as herein 
provided. 



PREFERENCE. 

What is undue and improper preference of creditors or se- 
curities, mentioned in the act of 1812 c. 77 § 1 and of 1816 c, 
221 § 6, described in 1807 c.55 § 1, and in 1827 c,70 sec, 7. 
Vide. 1 Har. & Johns, 492. 



SHERIFF. 



1805, c. llO. The county court, or any judge thereof, may order the 
§ 1 1 sheriflf or other officer, in whose custody an applicant may 
be, to bring such applicant before the court, or judge, afacer-* 
tain time in said order to be appointed for the purpose of 
taking the oath prescribed: said sheriff or other officer shall 
obey such order, and shall be entitled to a preference after 
the discharge of all liens on the said applicant's estate, before 
all other creditors in the payment of his account against the 
said applicant for his legal fees of imprisonment and reasoan- 
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Shaiff. ble expenses in carrying said debtor to the county court, &c 
v^^v^*/ in obedience to the order aforesaid. ' 

1818, c. 84. If any one arrested on a writ of ca. ad. resp. issued against 
$ 2 him, shall regularly obtain a personal discharge from the com- 
missioners of insolvents, &c. and such person shall not obtain 
a final discharge, in such case if any suit or action shall or 
may be depending against such applicant, in which his com- 
mon appearance had been entered, the plaintiff or piaintiA 
therein, or his ox their attorney, in cases where special bail is 
demandable by law, may issue out of the court, in which such 
- suit or action may be depending, another ca. ad respond, or 
other process against such defendants, stating therein the im« 
petration of the personal and refusal of the jSnal discharge of 
such defendant; and it shall be lawfiil for the sheriff or other 
officer, to whom such writ may be directed and delivered, to 
arrest such defendant, and safely keep him until special bail 
in such suit, &c. be given, and shall then proceed, as if the 
said original writ had never been issued, c^ said personal dis- 
chai^ had never been obtained. 

1800, c« 186. When a debtor who hath been convicted on allegations 
§ 2 filed against him according to act of 1805, and who may be 
confiqed in prison for any debt due or owing firom him before 
his application for the benefit, dr for want of special bail, &c. 
it shall be the duty of the sheriff to support and maintain such 
debtor while in actual confinement, and he shall be J^id 
therefor the same sum, and in the same manner as is now al- 
lowed in cases of persons confined in goal charged with 
the commission of felony or any other crime.-^-See sections, 
2, 4, 5, 6, 7, and 8. 

The law of 1805, c. 110. has reference to persons in actual 
confinement 






TRUSTEE. 

,j'^ JlViiifefi. Trustee, bv 1805, § 2, c. 110 to be appointed by thecoun 
' ' ' ^^^'^^"^ ty court, by the recommendation of a majority of the credi- 
tors in value — ^in case of non-attendance or non-recommenda- 
tion by creditors, court shall appoint such persons as they 
shall think proper. 
§ 4 . Before proceeding to act, required to give bond for the 
faithful penbrmance of his duty, to the state for the use of 
applicant's creditors, m such penalty as the county court may 
diriBct 
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Trustee, Refusing to act, or delaymg or neglecting to give bond as 
y^^Y^u aforesaid, in a reasonable time, to be adjudged of by the 
county court, or having been removed by said court for mis- 
behaviour, such other shall be appointed in his place, as the 
court shall think proper, who, on giving bond as aforesaid, 
shall immediately be vested with all the property of every 
kind, and all the debts, rights, and credits of the applicants 
in like manner as the same were vested in his predecessor. 
May be directed by the county court, to sell and convey 
§ 7 the property hdd by him as trustee, at stlch times and onsucb 
conditions, as the court shall think most advantageous to the 
creditors, and the proceeds, after satisfying all judgments and 
liens, shall be divided among the said creditors agreeably 
to their several respective claims. 
§ 8 May sue for, in his own name, and recover any property or 

debt assigned to him by any debtor in virtue of this act, and 
may also prosecute, to judgment, any suit commenced by. the 
debtor before his appomtment. — ^Yide 1, Har. & Johns, 289. 
§ 10 To be allowed by the court, a commission not exceeding 

eight per cent — ^if any complaint made against him by a cre- 
ditor interested in the distribution, or if any trustee, haih or 
shall become insolvent, the court may call him before them 
and summarily inquire into the cause of such complaint, may 
make such rules and orders concerning the same as they may 
think proper, and may punish him for contempt in case ofiJ. 
obedience of the same, and if necessary may remove him. 
§ 12 May be ordered to retain funds for the eventual satisfaction 

of contested claims, or to be brought again into distributioa. 
07, c. 150. May sign their assent to the release of any applicant, when- 
ever they shall deem the same right and proper. Provisional 
trustee to be appointed by the court at the time of application 
by the insolvent. 
12, c. 77. Invested virith the title to all property conveyed, transfer- 
red, &c. by an insolvent, previous to his insolvency with a 
view to defraud his creditors. See 6, Har. & Johns. 264. 
§ 6 Appointment of, operates as an assignment of all the insd- 

vent's property, without the necessity of a deed from the in- 
solvent 
16, c. 221. The commissioners of insolvents for the city and county of 
Baltimore, shall upon application by petition^ of the insolvent, 
for the benefit, appoint a provisional trustee to take possession, 
for the benefit of creditors, of the insolvent's property, pa- 
pers, &c. 
§ 2 Upon the commissioners reporting to the court, that the 
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Trustee, trustee is in possession of the insolvent's property, &c. a per- 
v^^^VN.; sqnal discharge granted. 

§ 3 Permanent trustees to be nominated by creditors, and ap- 

pointed by the commissioners. 
^ 5 Trustee shall be vested with a right to all property of the 

insolvent, though fraudulent conveyances of the same may 
have been made. (See 1807, c. 55, § 1 p. 22.) Conveyan- 
ces giving undue and improper preferences. See 6, Har. & 
Johns. 403. 
1819, c. 84. Trustees to pay the Clerk of Baltimore county court the 
§ 6 usual fees, for recording such papers in the case of insolvents 
as may be transmitted to said Clerk by the commissioners. 

1819, c 84. Shall proceed to the execution of his trust, in cases of un- 

favorable report by the commissioners, on an application, in 
the same manner as said trustee would be required to proceed 
had such report been favorable. 

I 7 In all cases before the commissioners in which a perma- 

nent, different from the provisional trustee, shall be appoint- 
ed, they shall cause a deed of transfer, &c. of all the estate, 
rights, credits, and effects of the insolvent to be forthwith 
executed by the provisional to the permanent trustee, and 
lodged among other papers belonging to the insolvent's case. 

^ 8 Every provisional trustee appointed by virtue of the act 

of 1816, c. 221, shall, before he acts as such, give bond with 
good and sufficient security, to be approved by the commis- 
sioners for the performance of his trust, and for the transfer 
and delivery over of the estate and effects of the insolvent to 
the permanent trustee to be appointed by virtue of said act, 
and if any provisional trustee so appointed, on the appoint- 
ment of any permanent trustee, and o^ the order of the com- 
missioners to deliver over the estate, &c. to such permanent 
trustee, on a day in said order to be mentioned, shall fail or 
neglect to comply with such order, the commissioners are re- 
quired to report such delinquency to Baltimore county court, 
or in the recess thereof, to the chief judge of said court, who 
shall proceed by attachment against such provisional trustee 
as in cases of contempt, for compelling him to obey the order 
aforesaid of commissioners, and such other order as the said 
court or judge thereof may make; Provided nothing herein 
cbntained shall be construed to protect the sureties of such 
provisional trustee against a recovery on their bond, if any 
part of the insolvent's effects shall not be delivered over in 
pursuance of any order or attachment issued by virtue of this 
act. 

1820, c. 182. May be appointed, permanent at any time whenever a ma- 
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TVttHee. jority of the creditors in value, give a written nominatioit and 
v^^Y^o recommendation. 
1820, c. 182. Trustees not to be appointed, discharges granted, nor any 
§ 2 of the functions reposed irt the commissioners to be perform- 

ed, by less than two of said commissioners. 
1820, c. 194, In all cases where a trustee hath been or shall hereafter be 

appointed by virtue of the act of 1805, c. 110. or of the act 
of 1816, c. 221. it shall be lawful for said trustee, at any time 
after his appointment, to be discharged from his trust; Pro- 
vided said trustee shall petition the county court of the county 
in which he was originally appointed, setting forth his desire 
to be released from further execution of said trust, and in all 
other respects comply with the provisions of tins act, and 
provided it shall not be lawful for said court to discharge any 
trustee as heretofore mentioned, unless they shall be satisfied, 
•> by competent testimony, that it is for the interest of the credi- 
tors of such insolvent, that said trustee should be so discharged, 
and unless said trustee shall also produce the assent, in writ- 
ing, of two-thirds in value of said creditors to such discharge. 
^ 2 The county court, upon such discharge being made, shall 

appoint another trustee, into whose possession shall be deliver- 
ed all the property and effects (if any) belonging to the estate 
of the insolvent debtor which were originally conveyed to the 
trustee petitioning as aforesaid, or so much thereof as may 
then be remaining in his possession, subject to such exception 
as may hereinafter be made, and said petitioning trustee shall 
thereupon, under the direction of said court, make the proper 
conveyances and assignments of the same. 
^ 3 When the trustee, so petitioning as aforesaid, shall make 

said conveyances and assignments, and the trustee thus sub- 
stituted in his place, shall certify that he has received posses- 
sion of said property, producing, at the same time, a schedule 
thereof, said certificate and schedule to be filed in the office 
of the clerk of the county, and having given bond in pursu- 
ance of the directions of this ^ct, then the said trustee, so pe* 
titioning as aforesaid, shall thereupon be discharged from the 
execution of any further or future duty or obligation arising 
out of his appointment as trustee for the creditors of said in- 
solvent 
§ 4 Such substituted trustee shall give bond in the same manner 

as the trustee originally appointed, which shall likewise be 
recorded, and a copy thereof shall be in like manner received 
as good evidence in any court of law or equity in this state; 
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TfUJfiee, and he shall comply with all the provisions of the act of 1816, 
v^^Y^ c. 221. 

§ 5 Any trustee appointed by virtue of the act of 1816, c. 22L 

or of 1805, c. 110. or of this act, may petition the county 
court of the county in which he was appointed, setting forth bis 
desire to surrender his trust, at the same time producing the 
written assent of two-thirds of the creditors in value, consent- 
ing to such surrender, and it shall thereupon be the duty of the 
said county court, provided they shall believe that such surren- 
der would not be prejudicial to the interests of the creditors, to 
grant permission to the said trustee to surrender up his said 
trust to the 'county court: and the trustee forthwith under the 
direction of said court, shall return into the possession of th^ 
insolvent from whom he originally received the same, all the 
property, &c. conveyed to him by said insolvent, or so much 
thereof as may then be reihaining in his possession, subject to 
such exceptions as may hereinafter be excepted, and it shall 
be the duty of such surrendering trustee, to return to the coun- 
. ty court a schedule of the surrendered property, and there- 
upon the deed originally conveying the same to the said trus- 
tee shall thenceforth be deemed as void, as regards the pro- 
perty so returned, and upon the making of said surrender, and 
return of said schedule, said trustee shall thereupon be dis- 
charged from the execution of any further or future obligation 
or duty arising out of his appointment as trustee for the cre- 
ditors of said insolvent. 

The trustee so assigning or surrendering his trust may be 
tdlowed by the court to retain such portion of said trust es- 
tate as may be necessary for the payment of any debts due or 
to become due by said trustee in virtue of his appointment as 
trustee of said insolvent, and also for the payment of such com- 
mission not exceeding eight per cent, as the court may deem a 
reasonable compensation for services rendered. 1 Har. & G. 96. 

I 7 Trustee to account for any surplus remaining after paying 

said debts and commissions, and under the direction of the 
court shall pay over the same in case of a surrender of the 
trust to said insolvent, or in his absence tQ said court, who 
shall hold the same subject to the order of iudd insolvent, and 
in case of an assignment of the trust as provided by this act, 
to the trustee to whom such assignment was made. 

1826, c. 28, Any county court or judge thereof, or any justice of the 

orphans' court to whom application is made, &c. shall imme- 
diately thereupon appoint a provisional trustee for the credi- 
tors of the applicant, and a personal dischai^^e shall not be 
granted by any of them until the trustee so appointed give 
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Tnuke, . bcuid wiith approv]ed. fleoiorky , \6x tfa» fiathful disdbaijKe df hift 
trust, and until the applicant shall execute to said tri»tee the 
usual deed, &c.juid tne trustee shalt. oeitify, in writing, that he 
is in possession of aU. the estate of the said applicant meiption- 
ed in bis schedule. .» .:t - ». ' 

% 8 Nothing herein sbaU be coostmed io^pierent the appoint- 

ment of any pennanent trustee in the usual smnner. 

§ 10 Upon the appointment of any permanent trustee, it shall 

be the duty of the provisional trustee to execute to lum a good 
and sufficient deed, &c. except as hereinbefore proirided. 

1827, c. 70. The provisional, trustee so appointed shall have power in 

. his oivn name, or in the name of the applicant to sue fo^ aid 

collect all debts and demands due or owing to said apjAicant, 

and to give and execute receipts, releases and acqmttances 

for the same. 

§ 3 Said trustee shall, upon terms and notice, such as may be 

prescribed by the county court or any judge thereof or atiy 
justice of the orphans court granting a personal discharge to 
the api^icant, dispose of and sell at public auction all the ap- 
plicant's estate, real, personal, and mixed, conveyed to hum 
as aforesaid, whether the application of said petitionii^ debtor 
be prosecuted to a single hearing or not, and the proceeds of 
sale, to distribute amongst the creditors of the ap{dicant agtee- 
ably to the provisions of the 7th section of the act to which 
this is a further supplement, after deducting the comBUSsibiii 
allowed by the lOm section of said act 

§ 4 Said trustee sliiall have authority to cpnvey and assure to 

any purchaser or purchasers, and to his, her, or thdr beirs, 
&c. whatever estate he may sell agreeably to the provisiom 
of this act 

§ ^ Upon the failure of any trustee (appointed agreeabl]^, to the 

provisions of this act) duly to discnarge his trust, ms bond 
may be put in suit at the instance, and for the use of any 
.creditor of the petitioning debtor or other interested in tfave 
faithful execution thereof, and in such crises a copy of the 
bond under hand and seal of the clerk of the court to which 
the said insolvent's application may be returnable, shall be re- 
ceived in evidence as freely as the original bond. 

1829, c 208. The appointment of a provisional trustee under the act 

§ 3 to which this is a further additional supplement, when such 

trustee shall have filed bond with security as required by 
law, shall vest in such trustee all the estate, property, ef- 
11 
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Trutke. ' fects, lights^ Bod daimg of the insolvent, and shall4l| 
an authority to snch. -^ 

Tnutee to take pOfleession tor the benefit of the i 
of an the property, estate, and effects, books, pif 
counts, bonds, notes, and evidences of debt, of soi 
▼ent w:ithout the necessity of such insolvent's e^ 
deed thereof, and to entitle such trustee to use all leg 
for the recovery thereoC 
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Deeimns. The first decision on tlie subject embraced in this oompila- 
>^-^.>-^>w> tion, pronounced by the appeflate court of Maryland, is to be 
found m the case of Bussy, vs. Ady, May term, 1792, reported 
in 3 Har. & McHen; p. 97. 

An insolvent debtor in replevin for a horse brought by his 
trustee, is not a competent witness td prove the property of 
the horse Was in him, although it appeared by his schedule he 
was not entitled to any surplus. 

Where an insolvent was discharged under the insolvent law 
of 1794, the conveyance by the sheriflF of his land, was held 
to be valid, although the schedule transmitted to the county 
court, by the justices, was not signed or submitted by the in- 
solvent or by the justices. Vide Chapline, vs. Shoot, S Hnx. 
McHen. p. 350. 

A de^d executed to A. as trustee of an insolvent debtor, 
for real and personal property, was held not to be evidence to 
pi^ve that A. was eligible as a candidate for the office of 
sherifil Vide 4th, Har. & McHen. ^p. 279j Hutcheson, vs. 
Tilden and Bordley. 
^ A defendant, taken in execution on ca. sa. Was dischareed 

^ ^1800, ^^' ^^ ^^ producing his release under an insolvent law <rf anouter 
state. McKim, vs. Marshall, 1st, Har. & Johns, 101. A 
similar decision appears to have been giv^h in the case of 
Harrison vs. Young, at May term; 1788. In that case a non 
eat was returned upon a ca. sa. issued upon a judgment ren- 
dered in this court. The special bail of Ibe defendant sug- 
gested to the court, thdt the defendant was a citizen of the 
state of Pennsylvania, and had complied with the laws of 
that state relative to bankrupts and bankruptcies, and obtain- 
ed a certificate of such conformity, and an allowance of the 
said certificate by the President of the said state, pursuant to 
the said laws: all which appeared to the court by the record 
of the proceedings produced. It was decided that the spe- 
cial bail in the action was by such certificate discharged from 
his undertaking for thedefendant. 
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An action may be maintained in the name of an insolvent 
•debtor, unless there is a trustee appointed who has accepted 
the trust, and to whom a deed has becjn executed. Vide 
Kirwari, vs. Latour, 1 Har. ^ Johns. 289. 

WhereV conveyances have been made to particular credi- 
tors in contemplation of insolvency, they w;ere held to be un- 
due and improper preferences, and therefore void under the 
act of 1800, c. 44. Vide Manro, vs. Gittings and Smith, 1' 
Har. & Johns,- 492. 

Property acquired by an insolvent debtor after he has been 
legally discharged under ,the ^lsd[vent law of 1774, c 28. 
otherwise than by descent, gift^ devise, bequest, or in a course 
of distribution, is not liable for or subject to debts contracted 
prior to his discharge, and if such property is liable, it can- 
not be affected by fi. fa. without a sci. la. jbaving previously 
issued if a year and a day have elapsed,* , Vide Pollit, vs. 
Carsons, 2 Har. & Johns. 61. . 

No person can set up bis discharge under an insolvent law 
to disaffirm his prior actSi, Tide Dorsey, vs. Gassaway,in 
which it was decided, that certain' acts and declarations of 
&e defendant,^ subsequent to his sale of the slave for which 
ap action of replevin was brought, and before his insolvency, 
are not evidence to defeat the claim of the plaintiff, 2 Har. & 
Johns. 408,. 411. , . . . 

•Dedarations made by a defendant before and after his dis- 
charge under an' insolvent law, may b€f given in evidence 
against him. Idem. 410. 

It is not declared by the act of 1805, c. 110. or 1807, c 
55. that a deed or assignment^ or any other act of undue pre- 
ference is fraudulent or void, or inoperative to pass the pro- 
perty: such deed, &a executed by a debtor giving an undue 
preference to one of his creditors, &c. will deprive the debtor 
of all benefii;, under the act of 1805, for, although as a pun- 
ishment on a debtor for giving such undue preference, the law 
withholds from him its b,enefits, it does not operate to the 
prejudice of the preferred creditor. Vide 4 Har. & Johns. 
68---107, Owings and Chester, vs. Nicholson and Williams. 

Allegations by a creditor against an insolvent debtor can- 
not be removed under a suggestion to an adjpining county for 
trial. 4 Har. & Johns, p. 227, Michael, vs. Schroeder and 
others. 

♦ Quere.-^How would the decision of a simflar case be affected by the 
law of 19th February, 1824) by which iaci. fit. is rendered necessary only 
in case three year&haFe elapsed since the rendition of the judgment? 



INSOLVENT LAWS OP MAEYLAND. 8S 

DacMmt. The certificate of the Justice ^ the peace of their pro- 
ceedings wader the act of 1774, c. ^8. relative to insdlyeBts, 
is itseff eyideiice of the facts it contains, and a party claim- 
ing, under such proceedings, is not compelled toprore such 
facts alumde the certificate. It is in this ease made a question^ 
whether proceedings under the insolvent laws are liable to all 
objections, incident to those of other special and limited au- 
thority. Vide 5 Har. & Johns, p. 191. Winingder vs. Difikn- 
deffer's Lessee. 

A discharge of an insolvent, under the act of 1774, c 28. 
will not release him of a debt contracted subsequent to the 
passage of that act, aldiougb both himself and his creditor 
were citizens of this state at the date of sqch discharge; 
Gorden, vs. Turner, 5 Har. & Johns. 369. 

There'is no adequate provision in the general insolvent laws 
of this state for dispossessing an insolvent debtor of his proper- 
ty from the time of his application for relief. A provisKmal 
trtistee appointed under the act of 1816, c. 22. § 2, istotake 
possession of the insolvent's property — ^but no power is given 
to him (by that ac() to recover such property from third per- 
sons. When that is to be -dope, Ihere being no permanent 
trustee, the name of the insolvent must be used. 5 Har. & 
Jbhii^40a 

The possession only pasdes to the provisional trustee, and 
the absolute property remaining with the insolvent until a 
permanent trustee is appoiqtedr^in whom, by operation of 
the insolvent acts, the title to the property vests. 

The provisional trustee has the power only to possess and 
preserve the insolvent's property for the benefit of his credi* 
tors, and for the protection of that right, he may sue, if his 
possession be invaded.^-Ib. 

To redder void a deed of assignment by an insolvent, it mudt 
. be made with a view and under &e, expectation of becoming an 
insolvent debtpr, and with an intent thereby to give an undue 
and improper preference, (Per Chase, C. J;) — lb. 

The time when a person becomes an insolvent, debtor un- 
der the insolvent laws, is when he files his petition for tlie 
benefit of those laWs. — lb. 

An assignment made by an insolvent, through coercion of 
those laws, is not^ undue and improper preference. Before 
a final release can be obtained by an insolvent, the trustee 
must certify to the court, that he has received all the proper- 
ty contained in the insolvent's schedule.->-Ib. 

When there is no final discharge, the petition of the insol- 
vent and all the proceedings under it are ineffectual and void, 
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DecUUms. and the property will be divested out of the Trustee and re- 
*--^'"*>^ ' < Vert to the petitioner, and vest in him by operation of law, as 
A resulting trust, the original object of the trust havijpg failed 
and will be liable to be operated oa and affected under the 
general laws as the property of the petitioner. lb. Kennedy 
vs. Boggs, 

A promise by a debtor after hid discharge under a bankrupt 

law, to pay a prior debt, waives the discharge, and the debt 

is a sufficient consideration for the promise. 

. The promise must however, be express, and if a condition 

be annexied to it, the condition must be comiplied with. Vide 

^ Yates, admrs. vs. Hollingsworth^ 5 Har. & Johns. 

The. court of appeals has adopted and considers itself 

bound by the decision of the supreme court of the U. S. re- 

Stafte's u^e of specting the state insolvent laws, (which decision is, that a dis- 

.^^^y*. charge in pursuance of a state msolvent law cannot constitu- 

KnhB et al Gar- tionally haye the effect to release the future acquisitions of an 

luDheiDg of iiome. insolvent petitioner.) 6 Har. & Johns 31; (butquere — does 

not the appellate court of Maryland, consider itself bound also 
by the contra decision in Ogden vs. Saunders, 12 Wheaton 
213?) . . • 

A. transfer of property by a debtor to a creditor, with a 
view, or under an expectation of becoming insolvent, is made 
. . void by the a.ct of 1812 c 77, § 1, only for the purpose of 
. vesting the property in the trustee of such debtor for the bene- 
fit of his general creditors. Hiirding vs. Stevenson, 6 Har. & 
Johns, 264. 

A provisional trustee is bound, when demanded, to deliver 
over to the permanent trustee the estate and effects of the in- 
solvent. Williams vs. Ellicott, 6 Har. & Johns 427. 

If the provisional trustee were entitled . to a reasonable com- 
pensation for his services as such, (quere if he were so enti- 
tied?) he forfeited any claim which he might ^o have had by 
refusing to, deliver over the estate and effects to the perma- 
nent trustee, lb. 

For the same reason he is liable for interest on the amount 
of funds in his hands. It is made a question in this case whe- 
ther the U. S. in case of a delivery by a provisional trustee 
of the estate and effects of an insolvent to the permanent trus- 
tee, could maintain their right of priority so as to subject the 
provisional trustee to personal liability by reason of his having 
. » « so delivered over the effects without first discharging a debt 

due to the government from the insolvent? lb. 

The provision in the 6th sec. of act of Congress, of 1803, 
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Hons, c. 84 for the relief of insolvents of the district of Columbia, 
(that "no process against the real or personal property o[ the 
debtor shsill have any effect or operation^ except process of 
^execution or attachment in the nature of execution, which 
shall have been put into the hands of the marshal, antecedent 
to the application,") cannot nullify the eflfect of a lien acquired 
by a creditor on the personal property of the debtor in this 
state, where such creditor had, before the application of tlie 
debtor for the benefit of that law, delivered to the sheriff in 
this state, a writ' of fi. fa. against the property of such debtor. 
Lilly vs. Magruder, 6, Har. & Johns 458. 

In Lucas, tinostee of Jameson vs. Latour, it was decided that 
Trover for goods mortgaged to secure a usurious debt, can- 
not be sustained, unless the plaintiff has tendered the amount 
actually loaned. 

If the party by whom such debt is contracted beconies in- 
solvent, his trustee is equally bound to make such tender ,to 
entitle him to recover the goods mortgaged. 6 Hsur. & Johns 
100. 

The assets of insolvents are distributable according to 
equity. McCulloh vs. Dashiells, admr. I Har. & Gill 96. 

An appeal does not lie from the refusal of the county court, 
on motion of an insolvent, to grant a rule on the trustee of 
«uch insdvent who had given the usual bond, requiring him 
to shew cause why his appointment should not be revoked.— 
Chase vs. Glenn 1, Har. & Gill 160. 

The provisional trustee' of an insolvent, appointed uqder 
the act of 1816 c 221, is the mere recipient of the property 
of the insolvent which the law contemplates his obtaining im- 
mediate possession of, from thje insolvent himself, and not by 
suit against a third person. 2 Har. & Gill 24, Brown vs. 
Brice, Trustee of Causten. 

Such a trustee is not authorized to assign the insolvent's 
judgments, and where one purchased such a judgment from 
that trustee and collected me amount, he i3 answerable for 
the amount received by him, to the permanent trustee in an 
action for money, had and received. Ibid. 

Bonds with condition for the appearance of insolvent debt- 
ors made to the state as obligee are sanctioned by the uniform 
practice of twenty years, aldiough the acts of as^sembly under 
which they are required to be executed, contain no specific 
provision for making them to the state, and the creditors may 
brin^ suits on them for their use, though not expressly au- 
thorized by law to sue. State's use, &c. vs. Klersted&c. 1 Gill 
& Jdinson. 
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^.i'S^s^i&isiiE m^^'ss 



V. 

Hooe. 



In all cases of insolvency, of their debtor, the United States 2 Cranch, 
are entitled to priority of payment out of his eflFects. United ' ^58. 
States vs. Fisher et al. 

The United States have no lien on the real estate of their debtor 3 cranch, 
until suit brought or bankruptcy or notorious insolvency has taken , 73. 
place, or being unable to pay all his debts, he has made a vol- ^^^ states 
untary assignment of all his property, or having absconded, his 
property has been attached by process of law. 

The voluntary assignment here mentioned seems to have been 
admitted by the court and counsel to mean, not an assignment 
withotU consideraiion^ but one made without compulsion of law, 
as in cases under a bankrupt law* See also United States 
Bank vs. Weisiger, 2 Peters, 331. 

A. endorses notes for B. upon the faith of the guaranty of C. 
When C. the guaranty is insolvent, a court of equity will not 
decree the money raised for his indemnity, to be paid to him 
without security, that the debt to the principal creditor shall be 
satisfied. 

In cases of insolvency, the United States, are not entitled to 
priority of payment, unless the insolvency be a legal and known 
insolvency, manifested by some notorious act of tlie debtor pur- 
suant to law. 

It seems that a discharge under the act of assembly of Rhode 
Island, of 1756, from all debts, duties, contracts and demands, 
outstanding at the time of such discharge, upon surrender of all 
the debtor's property, will not protect himself against a debtyankumsdyk^ 
contracted in a foreign country; nor will such a discharge ren- 9 Cranch, 
der his answer as defendant in chancery, or his deposition evi- ^^^^ 
dence against his co-defendant 
12 



Russel, 

v. 

Clark. 

7 Cranch, 

71. 



Prince, 

y. 

Bartlett. 

8 Cranch, 

431. 

Clark's 

Exrs. 

y. 



90 DECISIONS OF THE SUPREME COURT 

1819. Sturges v. Crowninshield. 

Rtiinres This was an action of assumpsit brought in the Circuit Court 

V^ ' of Massachusetts, against the defendant, as the maker of two 
Crownin- promissory notes, both dated at New- Y6rk, on the 22d of March, 
thield. jgjj fQj. i^jjg gy„(j of 771 dollars and 86 cents each, and payable 
to the plaintiflf, one on the 1 st and the other on the 1 5th of August, 
1811. The defendant pleaded hi^ discharge under "An act for the 
benefit of insolvent debtors and their creditors,'' passed by the 
legislature of New- York, 3d day of April, 1 81 1 . After stating 
the provisions of the said act, the defendant's plea averred his 
compliance with them, and that he was discharged, and a certifi- 
cate given to him the fifteenth day of February, 1812. To this 
plea there was a general demurrer and joinder. At the October 
term of the Circuit Court, 1817, the cause came on to be argued 
and heard on the said demurrer, and the following questions 
arose, to wit: 

1. Whether, since the adoption of the constitution of the 
United Stateis, any State has authority to pass a bankrupt law, 
or whether the power is exclusively vested in the CcHigress of 
the United States. 

2. Whether the Act of New- York, pssed the third day of 
April, 181 1 , and stated in the plea in this case, is a bankrupt act, 
within the meaning bf the constitution of the tjnited States? 

S. Whether the act aforesaid is an act or law impairing the 
obligation of contracts, within the meaning of the constitution of 
the United States? 

^ 4. Whether the plea is a good and sufi^cient bar of the plain- 
tiflPs action? 

And after hearing counsel upon the questions, the Judges of 
the Circuit Court were opposed in opinion thereupon; and upon 
motion of the plaintift's counsel, the questions were certified to 
Feb., I7£k. the Supreme Court, for their final decision. 

Mr. Chief Justice Marshall delivered the opinion of the 
Court. This case is adjourned from the Court of the United 
States, for the first circuit and the district of Massachusetts, on 
several points on which the judges of that Court were divided, 
which are stated in the record for the opinion of this Court 
The first is, 

Whether since the adoption of the constitution of the United 
dopro* ^5^^***®8, any State has authority to pass a bankrupt law, or whe- 
oonstStaUonof^^^ ^® power is exclusively vested in the Congress of the 
United States? 
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This question depends on the following clause, in the 8th sec- 1819 
tion of the Ist article of the constitution of the United States. v^^^/-^^ 

"The Congress shall have power, &c. to establish a uniform sturges 
rule of naturalization, and uniform laws on the subject of bank- orowain- 
ruptcies throughout the United States?" shield. 

The counsel for the plaintiflf contend, that the grant of this*^® ^- statet 
power to Congress, without limitation, takes it entirely from the Jjop^t® topws 
several States. a bankrupt, 

,In support of this proposition they argue, that every power ^^» prorided 
given to Congre^ is necessarily supreme; and, if, fr«m its nature, ^^^^^^Z 
or from the words of grant, it is apparently intended to be ex- obligauon of 
elusive, it is as much so as if the States were expressly forbid- contracts with 

den to exercise it. . jrftheioTsw^ 

These propositions have been enforced and illustrated by many of the ist art. 
arguments, drawn from different parts of the constitution. That of the consti- 
the power is both unlimited and supreme, is not questioned. *^^*°!l» *"^ 
That it is exclusive, is denied by the counsel for the defen-^no^^^jt^Qf 

dant. Congress in 

In considering this question, it must be recollected that, pre- ^^f^® *<> ^^ 
vious to the formation of the new constitution, we were divided f^^^ mtem 
into independent States, united for some purposes, but, in most of bankruptcy 
respects, sovereign. These \states could exercise almost every conflicting 
legislative power, and, among othcre, that of passing bankrupt ^'******®^^^* 
laws. When the American people created a national legislature, Whenerer 
with certain enumerated powers, it was neither necessary nor the term in 
proper to define the powers retained by the States. These '^^^^^ » P®^ 
powers proceed, not from the people of America, but from the Jy Se^constl- 
people of the several States; and remain, afler the adoption of tution to Cod- 
the constitution, what they were before, except so far as may S'**«®'J^^^«n- 
be abridged by that instrument. In some instances, as in mak-^^ of^he*' 
ing treaties, we find an express prohibition; and this shows the power itself, 
sense of the Convention to have been, that the mere grant of a require that it 
power to Congress, did not imply a prohibition on the States to *^J^ Sxc^u^ 
exercise the same power. But it has never been supposed, that sireiy by Con- 
this concurrent power of legislation extended to every possible gressi the sub 
case in which its exercise by the States has not been expressly J^IJ? ^'^w"' 

Erohibited. The confusion resulting from such a practice would away from the 
e endless. The principle laid down by the counsel for the state legisla- 
pla'mtiif, in this respect, is undoubtedly correct. Whenever the *""?»?* '*^ ^^^ 
terms in which a power is granted to Congress, or the nature pressly forWd- 
of the power, require that it should be exercised exclusively den to act on 
by Congress, the subject is as completely taken from the State »*• 
Legislatures, as if they had been expressly forbidden to act f^^ power 
on it. granted to. 
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1819. Is the power to establish uniform laws on the subject of 

■-*^-^^' ' bankruptcies, throughout the United States, of this descriptioD? 
Sturges The peculiar terms of the grant certainly deserve notice. 
Crownin- Congress is not authorized merely to pass laws, the operation of 
shield, which shall be uniform, but to establish uniform laws on the sub- 
ject throughout the United States. This establishment of unifor- 
Congress, of mifj/, is perhaps, incompatible with state legislation, on that part 
establishing u-Qf ^^e subject to which the acts of Congress may extend. But 
on^ subject^® subject is divisible in its nature into bankrupt and insolvent 
oi bankrupt- laws; though tlie line of partition between them is not so dis- 
ci?»> '^ J*ot of tjuQ^iy marked as to enable any person to say, with positive pre- 
tkm. *^"^" cision, what belongs exclusively to the one^ and not to the other 
class of laws. It is said, for example, that laws which merely 
liberate the person are insolvent laws, and those which dis- 
charge the contract, are bankrupt laws. But if an act of Con- 
gress should discharge the person of the bankrupt, and leave 
his future acquisitions liable to his creditors, we shoidd feel 
much hesitation in saying that this was an insolvent, not a bank- 
rupt act; and, therefore, unconstitutional. Another distinction 
has been stated, and has been uniformly observed. Insolvent 
laws operate at the instance of an imprisoned debtor; bankrupt 
laws at the instance of a creditor. But should an act of Con- 
gress authorize a commission of bankruptcy to issue on the ap- 
plication of a debtor, a court would scarcely be warranted m 
saying, that the law was unconstitutional, and the commission a 
nullity. 

When laws of each description may be passed by the same 
legislature, it is unnecessary to draw a precise line between 
them. The difficulty can arise only in our complex system, 
where the legislature of the Union possesses the power of en- 
acting bankrupt laws; and those of the States, the power of en- 
acting insolvent laws. If it be determined that they are not 
laws of the same character, but are as distinct as bankrupt laws 
and laws which regulate the course of descents, a distinct line 
of separation must be drawn, and the power of each govern- 
ment marked with precision. But all perceive that this line 
must be in a great degree arbitrary. Aldiough the two systems 
have existed apart from each other, there is such a connection 
between them as to render it difficult to say how far they may 
be blended together. The bankrupt law is said to grow out of 
the exigencies of commerce, and to be applicable solely to tra- 
ders; but it is not easy to say who must be excluded from, or 
may be included within, this description. It is, like every other 
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part of the subject, one on which the Legislature may exercise 1819. 
an extensive discretion. v-i^>.-.w- 

This difficulty of discriminating with any accuracy between sturges, 
insolvent and bankrupt laws, would lead to the opinion, that a erownin- 
bankrupt law may contain those regulations which are general- shield, 
ly found in an insolvent law, and that an insolvent law may contain 
those which are common to a bankrupt law. If this be correct, 
it is obvious that much incovenience would result from that 
construction of the constitution, which should deny to the State 
Legislatures the power of acting on this subject, in consequence 
of the grant to Congress. It may be thougnt more convenient, 
that much of it should be regulated by State legislation, and 
Congress may purposely omit to provide for many cases to which 
their power extends. It does not appear to be a violent con- 
struction of the constitution, and is certainly a convenient one, . 
to consider the power of the States as existing over such cases 
as the laws of the Union may not reach. But be this as it may, 
the power granted to Congress may be exercised or declined, 
as the wisdom of that body shall decide. If, in opinion of Con- 
gress, uniform laws concerning bankruptcies ought not to be es- 
tablished, it does not follow thai partial laws may not exist, or 
that State legislation on the subject must cease. It is not the 
mere existence of the power, but its exercise, which is incom- 
patible with the exercise of the same power by the States. It 
IS not the right to establish ,these uniform laws, but their actual 
establishment, which is inconsistent with the partial acts of the fj.^^ n ht f 

States. the states to 

It has been said, that Congress has exercised this power, and, pass bankrupt 
by doing so, has extinguished the power of the States, which J?^^^j^°°J ®^- 
cannot be revived by repealing the law of Congress. the enacUnent 

We do not think so. If the right of the States to pass a bank- of a uniform 
rupt law is not taken away by the mere grant of the power to^J^^^^P^ ^^^* 
Congress, it cannot be extinguished; it can only be suspended, the'^jSon* by 
by the enactment of a general bankrupt law. The repeal ol Congress; it is 
that law cannot, it is true, confer the power on the States; but ^"ly suspend- 
it removes a disability to its exercise, which was created by the^^ ^^wo^^aws 
act of Congress. conflicts. 

Without entering farther into the delicate inquiry respecting 
the precise limitations which the several grants of power to 
Congress, contained in the constitution, may impose on the State 
Legislatures, than is, necessary for the decision of the question 
before the Court, it is sufficient to say, that until the power to 
pass uniform laws on the subject of bankruptcies be exercised 
oy Congress, the States are not forbidden to pass a bankrupt 
Jaw, provided it contain no principle which violates the lOtli 



94 DECISIONS OF THE SUPREME COURT 

1819. section of the first article of the constitution of the United 
v-rvw/ States. 

Sturges This opinion renders it totally unnecessary to consider the 
Crownin- Q^^stion whether the law of New- York is, or is not, a bank- 
shield, nipt law. 

We proceed to the great question on which the cause most 
' depend. Does the law of New- York, which is pleaded in tUs 
case, impair the obligation of contracts, within the meaning of 
the constitution of the United States? 

This act liberates the person of the debtor, and discharges 

him for all liability for any debt previously contracted, on his 

surrendering his property in the manner it prescribes. 

What is the In discussing the question whether a State is prohibited trm 

obligation of a passing such a law as this, our first inquiry is into the meaning 

^*l°\^*«*ii ^"^ of words into common use, What is the obligation of a c(m- 

pair it. tract** and what will impair it? 

It would seem difficult to substitute words which are more in- 
telligible, or less liable to misconstruction, than those which are 
to be explained. A contract is an agreement in which a party 
undertakes to do, or not to do, a particular thing. The law binds 
him to perform his undertaking, and this is, of course, the obliga- 
tion of his contract. In the case at bar, the defendant has given bk 
promissory note to pay the plaintiflF a sum of money on or before 
a certain day. The contract binds him to pay that sum on that 
day; and this is its obligation. Any law which releases a part 
of this obligation, must, in the literal sense of the word, impair 
it. Much more must a law impair it which makes it totally in- 
valid, and entirely discharges it. 

The words of the constitution, then, are express, and incapa- 
ble of being misunderstood. They admit of no variety of con- 
struction, and are acknowledged to apply to that species of con- 
tract, an engagement between man and man for the payment of 
money, which has been entered into by these parties. Yet the 
opinion that this law is not within the prohibition of the consti- 
tution has been entertained by those who are entitled to great 
respect, and has been supported by arguments which deserve to 
be seriously considered. 

It has been contended, that as a contract can only bind a man 
to pay to the full extent of his property, it is an implied condi- 
tion that he may be discharged on surrendering the whole of it 
But it is not true that the parties have in view only the proper- 
tion*o1f ^^con- ^^ ^" possession when the contract is formed, or that its obliga- 
tract is not ^^ .^^^^ "0* extend to future acquisitions. Industry, talents, 
and integrity, constitute a fund which is as confidently trusted as 
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' property itself. Future acquisitions are, therefore, liable for 18l9. 
contracts; and to release them fi-om this liability impairs their ^-^-v^^^ 
obligation. «««^^«» 

■ It has been argued, that the States are not prohibited from crownin- 

{)assing bankrupt laws, and that the essential principle of such shield. 
aws is to discharge the bankrupt from all past obligations; that 
the States have been in the constantpractice of passing insolvent g^^^j^^^^jjj^ 
laws, such as that of New- York, and if the framers of the con- The parties 
stitution had intended to deprive them of this power, insolvent ^aye not mere- 
laws would have been mentioned in the prohibition; that the p^JJerT^ *^l^ 
prevailing evil of the times, which produced this clause in the possession 
constitution, was the practice of emitting paper money, of mak- when the con- 
ing property which was useless to the creditor a discharge of his ^^^^ ^ .^""*" 
debt, and of changing the time of payment by authorizing distant biigation e^ 
instalments. Laws of this description, not insolvent laws, tends to fu- 
constituted, it is said, the mischief to be remedied; and laws^F® acquisl- 
ofthis description, not insolvent laws, are within the true spirit of *^°** 
the prohibition. 

The constitution does not grant to the States the power of 
passing bankrupt laws, or any other power, but finds them in 
possession of it, and may either prohibit its future exercise en- 
tirely, or restrain it so far as national policy may require. It has 
80 far restrained it as to prohibit the passage of any law im- 
pairing the obligation of contracts. Although, then, the States 
may, until that power shall be exercised by Congress, pass laws 
concerning bankrupts; yet they cannot constitutionally introduce 
into such laws a clause which discharges the obligations the bank- 
rupt has entered into. It is not admitted that, without this prin- 
ciple, an act cannot be a bankrupt law; and if it were, that ad- 
mission would not change the constitution, nor exempt such acts 
from its prohibitions. Although the 

The argument drawn from the omission in the constitution to States may, 
prohibit the States from passing insolvent laws, admits of seve-^j^ *^**P?^r 
ral satisfactory answers. It was not necessary, nor would it by Congress, 
have been safe, had it even been the intention of the framers pass laws con- 
of the constitution to prohibit the passage of all insolvent laws, *^®^"S ^ank- 
to enumerate- particular subjects to which the principle they in- c^not^consti^ 
tended to establish fehould apply. The pnnciplewas the invio-tutionally in- 
lability of contracts. This principle was to be protected in ^o^uce into 
whatsoever form it might be assailed. To what purpose enu-^^^J''- ^J 
merate the particular modes of violation which should be for- discharges the 
bidden, when it was intended to forbid all? Had an enumera- obligation the 
tion of all the laws which might violate contracts been attempt- ^^^Jl^Jf^uto** 
ed, the provision must have been less complete, and involved in 
more perplexity than it now is. The plain and simple declara- 
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1819. tion, that no State shall pass any law impairing the obligation of 
v^'^^-w contracts, includes insolvent laws and all other laws, so far as 
sturges (jjgy infringe the principle the Convention intended to hold sa- 
Ceownin- cred, and no farther, 
shield. But a still more satisfactory answer to this argument is, that 
... the Convention did not intend to prohibit the passage of all in- 
bctwinfnTlaw solvent laws. To punish honest insolvency by imprisonment for 
impairiDg the life, and to make this a constitutional principle, would be an ex- 
obligation of cess of inhumanity which will not readily be imputed to the 
^T w*^)dtf - ^^^'^strious patriots who framed our constitution, nor to the peo- 
ing the reme- pl^ who adopted it. The distinction between the obligation of 
dy given by a contract, and the remedy given by the legislature to enforce 
^e legislature ^hat bbligation, has been taken at the bar, and exists in the na- 
obligation. ^^^ ^^ things. Without impairing the obligation of the con- 
Imprisonment *^^^^' ^^^ remedy inay certainly be modified as the wisdom of 
of the debtor the nation shall direct Confinement of the debtor may be a 
is no part of punishment for not performing his contract, or may be allowed as 
tte contract, ^ n^gans of inducing him to perform it. But the State may re- 
released ^m fuse to inflict this punishment, or may withhold this means, and 
imprisonment leave the contract in full force. Imprisonment is no part of the 
without im- contract, and simply to release the prisoner does not impair its 
U^ion.* ^ obligation. No argument can be fairly drawn from the Glstsec- 
Th 61 1 ^^^^ ^^ ^^ ^^* ^^^ establishing a uniform system of bankruptcy, 
of the act of which militates against this reasoning. That section declares, 
Congress of that the act shall not be construed to repeal or annul the laws w 
1800, 1^' 1"^^. any State then in force for the relief of insolvent debtors, ex* 
ing a uniform ^^P^ ^ ^^^ ^^ ^^7 respect persons and cases clearly within its 
system of purview; and in such cases it affords its sanction to the relief 
bankruptcy, given by the insolvent laws of this State, if the creditor of the 

fi?m State to- P™^°^^ ^^^^^ ^^^» within three months, proceed against him as ft 
solvent laws, bankrupt. 

containing a The insertion of this section indicates an opinion in Congress, 
prm^sion ^^g^^ insolvent laws might be considered as a branch of the bank- 
l^t?OTi of rupt system, to be repealed or annulled by an act for establish* 
contracts; but ing that system, although not within its purview. It was for 
merely leaves that reason only that a provision against this construction could 
pj^go^fj^^be necessary. The last member of the section adopts the pro- 
constitution- visions of the State laws so far as they apply to cases within 
aJly^hey may, the purview of the act 

Seact^Con- '^^^^ section certainly attempts no construction, nor does it 
gress, except suppose any provision in the insolvent laws impairing the obli- 
where thatgation of contracts. It leaves them to operate, so far as con- 
indfTid^^ ^ stitutionally they may, unaffected by the act of Congress, ex- 
cases. cept where that act may apply to individual cases. 
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^he airgument which has been pressed most earnestly at tbe 181fl^ 
bar, is, that although all legislative acts which discharge the ^^%^>*^ 
obligation of ^ contract without performance, are within the *taV» 
very words of the constitution, yet an insolvent act, containing Crownia- 
this principle, is not within its spirit, because such acts have tjhieUl 
ieen passed by Colonial and State Legislatures from the first 
settlement of the country, and because we know from the his- 
tory of the times, that the mind of the Convention was direct- 
ed to other laws which were fraudulent in their character, which 
enabled the debtor to escape from his obligation, and.yet hold 
his property, not to this, which is beneficial in its (^eration. 

Before discussing this argument, it may not be improper to * * 
premise that, although the spirit of an instrument, especially pf 
a constitution, is to be respected not less than its letter, yet the 
spirit is to be collected chiefly from its words. It would be dan- 
gerous in the extreme to infer from extrinsic circumstances, dial 
a case for which the words of an instrument expressly provide, 
shall be exempted from its opeiation. Where words conflict 
Tvith each other, where the different clauses of an instrument 
bear upon each other, and would be inconsistent, unless the nii- 
tural and common import of words be varied, construction be- ' 
comes necessary, and a departure from the obvious meaning pf 
-words is justifiable. But if, in any case, the plain meaning of 
a provision, not contradicted by any other provision in thesun^ 
instrument, is to be disregarded, because we belieye theframers 
t)f that instrument could not intend what they say, it mist be 
one in which the absurdity and injustice of applying the provi- 
sion to the case, would be so monstrous, that sdl mankind woold^ 
without hesitation, unite in rejecting the application. 

This is certainly not ^uch a case. It is said the Colonial and 
State Legislatures have been in the habit of passing laws of this . 
description for more than a century; that they have never been 
the subject of complaint, and, conse^ently, could not be within 
the view df the general Convention. 

The. fact ia too broadly stated. The insolvent laws of many, 
indeed, of by far the greater number of the States, do not con- 
tain this principle. They discharge the person of tBe debtor, 
but leave his obligation to pay in full force. To this the consti- 
tution is not opposed. 

But, were it ev^n true that this principle had been introduced 
generally into those laws, it would not justify our varying the 
eoQstruction of the section. Every State in the Union, both 
ffhile a colony and after becoming independent, had been ii^ 
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1819. the practice of issuing paper money; yet this practice is k 
j,,.^.^^^.' terms prohibited. If the long exercise of the power to enk 
Sturj^s bills ot credit did not restrain the Convention frotti p]^^ibitill| 
Crownia- ^^ future exercise, neither can it be said that the long eKeidn 
tlue)4. of the power to impair the obligation of contractu, should dtc 
vent a similar prohibition. It is not admitted that the promii' 
tion is more express in the one than in the other. It does flOl 
indeed extend to insolvent laws by name, because it is not a law 
by name, but a principle which is to be forbidden; and this prin- 
oiple is described in as appropriate terms as our language af- 
fords. * . 

Neither, as we conceive, will any admissible rule of ooi- 
struction justifying us in limiting the prohibition under connde- 
tio©*jn the^^^^^i ^^ ^^^ particular laws which have been described at tta 
eonstHuiionla- bar, and which furnished such cause for general alarm. What 
l^ainst the^ere those laws? 
8tate8?ra«king y^-^ ^^^ ^^j j ^^^y were such as grew out of the general dis- 

pairing thoob^tiress following the war in which our independence was estab- 
ligationofcon-lished* To relieve this distress, paper money was issued, 
^^^'tB d^^^^^^^®* lands, and other property of no use to the creditor, 
paper money were made a tender in payment of debts: and the time of pay- 
or tender laws mept, stipulated in the contract, was extended by law. Tneae I 
because these v^rere the peculiar evils of the day. So much mischief wasdoot) m 
exprMsly pr^*"^ ^ "^^^^ ^^^^ ^^^ apprehended, that general distrust pp^ I 
Tided for, nor vailed, and all confidence between man and man was (destroyed. 1 



ii It to be li- To laws Of this description therefore, it is said, the prohibitioa 
staJment' ^^^ to pass laws impairing the obligation of contracts ought to be 
suij^eiwiion confined. 

laws, because I^t this argument be tried by the words of the section under 
lile ^^'pJShibi-^^^sideration. 

tion are geac- Was this general prohibition intended to prevent paper 
ral and coin- money? We are not allowed to say so, because it is expresaly 
prehensive. provided, that no State shall "emit bills of credit;'' neither cpulo 
the priocipie tliese words be intended to restrain the States from enabling 
of the invio-dedtors to discharge their debts by the tender of property of no 
^^iJi^y ?^real value to the creditor, because for that subject also partica- 
•rer^mode/" '*^ provision is made. Nothing but gold and silver coin can be 
made a tender in payment of debts. 

It remains to inquire, whether the prohibition under conside- 
ration could be intended for the single case of a law direcUog 
that judgments should be carried into execution by instalment^ 
This question will scarcely admit of discussion. If this w6re 
the only remaining mischief against which the constitutiop in* 
tended to provide, it would undoubtedly have been, like paper 
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money and tender laws, expressly forbidden. At any rate, IMft 
terms more directly applicable to the subject, more appropriate- "^-^^T*^: 
ly expressing the intention of the Convention, would have beeti Stiirgeg 
used. It seems scarcely possible to suppose that the framert of crowoln^ 
the constitution, if intending to prohibit only laws authorizing ishkld. 
the payment of debts by instalment, would have expressed that 
intention by saying "no State shall pass any law impairing the 
obligation of contracts." No men would so express' such an 
intention. No men would use terms embracing a whole class 
of laws, for the purpose of designating a single mdividual of ' 

that class. No court can be justified in restricting such com- 
prehensive words to a particular mischief to which no allusion 
18 made. 

The fair, and, we think, the necessary construction of the 
sentence, requires, that we should give these words their full 
aind obvious meaning. A general dissatisfaction with that lajt 
system of legislation which followed the war of our revolution 
undoubtedly directed the mind of the Convention to this subject. 
It is probiible that laws such as those which have been stated i^ 
argufnent, produced the loudest complaints, were most immedir 
ately felt. The attention, of the Convention, therefore, was 
particularly directed to paper money, and to acts which enabled 
the debtor to discharge his debt, otherwise than was stipulated 
in the contract. Had nothing more been intended, nothing more 
would have been expressed. But, in the opinion of the Con- 
vention, much more remained to be done. The same mischief 
ihight be eflfected by other means. To restore public confi- 
dence completely, it was necessary not only to prohibit the' use . 
of particular means by which it might be effected, but to wo- 
hibit the use of any means by which the same mischief might 
be produced. The Convention appears to have intended to es- 
tablish a great principle, that contracts should be inviolable. 
The constitution, therefore, declares^ that no State shall pass 
**any law impairing the obligation of contracts." 

^If, as we tnink, it must be admitted that this intention might 
actuate the Convention; that it is not only consistent with, but 
is apparently manifested by, all that part of the section which 
respects this subject; that the words used are well adapted to 
the expression of it; that violence would be done to their plain 
meaning by understanding them in a more limited sense; those 
rules of construction, which have been consecrated by the wis- 
dom of ages, compel us to say^ that these words prohibit the 
passage' ol any law discharging a contract without periormance.. 
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By way of analogy, the statutes of limitations, and against 

usury, have been referred to in argument; and it has been sup- 

fituigefl posed that the construction of the constitution, which this opin- 

Cxow^in- ^^ maintains, would apply to them also, and must therefore be 

abield. too extensive to be correct. 

We do not think so. Statutes of limitations relate to the 
jjj^^jjl^j^ remedies which are furnished in the courts. They rather es- 
mury laws, tabUsh, that certain circumstances shall amount to evidence that 
unless retro- a contract has been performed, than dispense with its perfbrm- 
S^^iu 'do**not *"^^' ^^» ^^ ^ Si^te where six years may be pleaded in bar to 
imp«!^ the ob- &D, action of assumpsit, a law should pass declaring that contracts 
ligation of already in existence, not barred by the statute, should be con- 
^**^*'*®**' strued to be within it, there could be little doubt of its uncon- 
stitutionality. 

So With respect to the laws against usury. If the law be, 
that no person shall take more than six per centum per annum 
for the use of money, and that, if more be reserved, the con- 
tract shall be void, a contract made thereafter, reserving seven 
per cent, would have iio obligation in its commencement; but 
if a Ijiw should declare that contracts already entered into, and 
reserving the legal interest, should be usunous and void, either 
in the whole or in part, it would impair the obligation of the 
contract, and would be clearly unconstitutional. 

This opinion is confined to the case actually under considera- 
Tliis iminion tion. It is confined to a casein which a creditor sues in a court, 
eonifaiMtothethe proceedbgs of which the legislature, whose act is plead- 
Si£r**eoi»i^^' nad not a right to control, and to a case where the creditor 
fimwJ&oii bad not proceeded to executipn against the body of his debtor, 
within the State whose law attempts to absolve a confined in- 
solvent debtor from his obligation. Whei:i such a case arises, it 
mil be considered. 

It is the opinioi:! of the court, that the act of the State of 
New York, which is pleaded by the defendant in this' cause, so 
&F as its attempts to discharge this defendant from the debt in 
ue declaration mentioned, is contrary to the constitution of the 
United States, and that the plea is no bar to the action. (4 Whca- 
toli)p. 122.) 

1819. MCMILLAN r. M'NEILL. (4 FFhecaon, p. 209;) 

Jj^^^ Ereor to the District Court of Louisiana. 

t! ^his was a suit brought by M'Neill, the plalntifiF below, 

if'Nelll against McMillan, the defendant below, to recover a sum of 

ilKHiey paid for the defendants td^e, under the following cif^um- 
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stances: McMillan, residing in Charleston, South Carolina, tran- 16i9 
acting business there as a partner of the house of trade of Sloane *-•■"■""** " 
& McMillan, of Liverpool, on the 8th of October and 9th of ^'^jf^ 
November, 1811, imported foreign merchandise, on which he M'NeilU 
gave bonds at the custom house, with M'Neill and one Walton, 
as sureties. These bonds were payable the 8th of April, and 
9th of May, 1812, and were paid, after suit and judgment, by 
McNeill, on the 23d of August and 23d of September, 1813. 
Some time afterwards, McMillan removed to New-Orle^s; 
where, on the 23d of August, 1815, the District Court of the 
first district of the State of Louisiana, having previously taken 
into consideration his petition, under a law of the State of Lou- 
isiana, passed in 1808, praying for the benefit of the cessio bih 
not-uniy and a full and entire release and discharge, as well in his 
person as property, from all debts, dues, claims, and obligations, 
then existing, due, or owing by him, the said M'Millan, and it 
having appeared fully and satisfactorily, that the requisite pro- 
portion of his creditors, as well in number as amount, had ac- 
isepted the cession of his goods, and had granted a full and en- 
tire discharge^ as well with respect to his person as to his fu- 
ture effects, it was then and there ordered, adjudged and decreed, 
by the said court, that the proceedings be homologated and con- 
firmed, and that the said McMillan be acquitted, released, and 
discharged, as well his person as his future effects, from the 
payment of any and all debts, dues, and demands, of whatever 
nature, due and owing by him previous to the day of the date of 
the commencement of said proceedings, to wit, previous to the 
12th day of August, 1815. The house of trade of Sloane & 
McMillan, of Liverpool, having failed, a conunission of bank- 
ruptcy issued against both the partners in England, on the 28th 
of September, 1812, and on the 28th of November, 1812, they 
both obtained certificates of discharge, signed by the commis- 
sioners, and sanctioned by the requisite proportion of creditors 
in number and value, and confirmed by the Lord CfaanceNor of 
Oreat Britain, according to the bankrupt laws of England. On 
the 1st of July, 1817, the present suit was instituted by McNeill, 
describing himself as a citizen of South Carolijna, against 
McMillan, described as a citizen of Louisiana, in the District 
Court of the United States for the district of Louisiana, (hav- 
ing Circuit Court powers,) to recover the sum of 700 dollars, 
which McNeill had paid, under the judgments on the custom 
bouse bonds, in South Carolina. To this suit McMillan pleaded 
in bar his certificates, under the Louisiana and English bank- 
rupt laws; to which plea the plaintiff below demurred^ the de« 
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fendant joined in. demurrer, and the court gave judgmi^tit for titf 
plaintiff, from which judgment the cause was brought, by writ 
of error, to this Court. 

Mr. Chief Justice Marshall delivered the opinion of the 
Court, that this case was not distinguishable in principle from 
the preceding case of Sturges v. Crowninshield. That the 
circumstance of the State law, under which the debt was at- 
tempted to be discharged, having been passed before the debt 
was contracted, made no difference in the application of the 

Erinciple. And that as to the certificate under the English 
ankrupt laws, it had frequently been determined, and wais well 
(Settled, that a discharge under a foreign law, was no bar to an 
'action on a contract made in this country. 

Judgment affirmed. 

The case next claiming our attention is that of *-The Far- 
mers and Mechanics' Bank of Pennsylvania v. Smith, 6 Whea- 
ton, 131. 

This was an action of assumpsit brought by the plaintiffs in 
error, in the Supreme Court of the commonwealth of Pennsyl- 
vania, against the defendant in error as endorser of a promisso- 
ry not» made at Philadelphia, by one Edward Shoeniaker, on 
the 6th June, 181 1 , for |2.500, payable in six months afterdat^ 
and endorsed by the defendant to the plaintiffs at the same place 
on the same day. — The declaration was in thQ usual form, and 
the defendant pleaded, that on the 8th day of September^ 1812, 
he was a citizen of the said commonwealth, residing in the <3tj 
ajid county of Philadelphia, and having resided there forniOTe 
than two years before that time, and that being siich citizen and 
. resident, he, the defendant, in conformity to the act of the legis- 
laturieof Pennsylvania, passed 13th March, 1812jentHled^^An 
Act for the relief of insolvent debtors residing in the city and 
.county of Philadelphia," did on the 8th September, 18 12, make 
application to the commissioner appointed by virtue of said act) 
for th^ benefit thereof, and was duly discharged under said act, 
having fully complied with all its requisitions. — ^That the com- 
missioners gave him a certificate to that effect. The plea also 
averred, that the cause of action arose in the city and county of 
Philadelphia, from contracts made within the same^ and that the 
plaintiffs and defendants were at the time the said contracts were 
n^ade, and at the time the causes of action occurred, and at the 
time the said act passed, citizens of the state of Pennsylvania,. 
an4, still continued to be citizens thereof. — To this plea there, 
was a demurrer and judgment being rendered thereon for t)i& 
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deferidfflit, the cause was brought by writ of error i(S (his covdi. 1S19 

At February term, I82I, Chief Justice Marshall delivered ^-^ ~*-^ 
the opioion of the court, that this case was not disthaguishatble ^Jj^^i^, 
from its former decisions on the. same subject, except by the cir- ^g^k ^f 
cumstances, that the defendant in the present case, was a citi- Peiai. 
zen of the same state with the plaintiflFs, at the time the contract ^^J^ 
was made in that state, and remained such at the time the suit 
was commenced in its courts. But that these facts mf^ie no dif- 
ference in the cases. — The constitution of the United St^it^ was 
made for the people of the whole unioii, and is equally bift^jfllg 
upon all the courts and all the citizens. 

Judgment accordingly reversed^ 

The case of Ogden v. Saunders, 12 Wheaton,213has been more elaborate-* 
ly discussed, and has elicited more variant opinions from the sereial jvdgesi 
of the Supreme Judicial Tribunal of the Union, than any other case on the 
subject of inaolyency, which has yet occurred. 

Ogden, Plaintiff in Error, against Saunders, Defendant mm 

Error. (12 Wheaton, page 213.) 

ERROR to the District Court o£^ Louisiana. 

This was an actioi^ of assumpsit, brought in the Court below (wjeir 
by the defendant in error, Saunders, a citizen of Kentucky, t. 
against the plaintiff in error, Ogden, a citizen of Louisianfi, Saunders. 
The plaintiff below declared upon certain bills of exchange, 
drawn on the 30th of September, }806, by one Jordon, at Lex- 
ington, in the State of Kentucky, upon the defendant below, 
Ogden, in the city of New- York, (the defendant then being a 
citizen and resident of the State of New- York,) accepted by 
hini at the city of New- York, and protested for non-payment 

The* defendant below pleaded several pleas, among which 
was a certificate of discharge under the act of the legislature of 
the State of New- York, of April 3d, ISOl, for the relief of iur 
aolirent debtors, commonly called the three-fourths act. 

The jury found the facts in the form of a special verdict, on 
which die Court rendered a judgment for the plaintiff below, and 
the cause was brought by writ of error before this Court The 
question, which arose under this plea as to the validity of the 
law of New- York as being repugnant to the constitution of the 
United _ States, was argued at February term, 1824, by Mr. 
Cktt/j Mr. D. B Ogden^ and Mr. Haines^ for the plaintiff in er- 
ror, and by Mr. Webster ^nd Mr. Wheaton^ for the defendant in 
error, and the cause was continued for advisement until the pre»^ 
«ent term. It was again a^ued at the present term, (in con- 
nexion with several other causes standing on the calendar, and 
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16S7 involving the general question of the validity of the 
%i^rv%^ bankrupt, or insolvent laws,) by Mr. Webster and Mr. fVl 
^H^ against the validity, and by the (Mr. Wirt) Attomvy Oei 
Umktn. ^^* ^' LeHngstoriy Mr. D. B, Ogden^ Mr. JoneSj and Mr.^ 

soHj for the validity. 

UbI. I9th. The learned judges delivered their opinions as follows: 

Mr. Justice Washington. The first and most impo 

point to be decided in this cause turns essentially upon the t 

tioB, whether the obligation of a contract is impaired by a l! 

bankrupt or insolvent law, which discharges the person and 

future acquisitions of the debtor from his liability under a i 

tract entered into in that Stale after the passage of the actf 

This question has never before been distinctly presentee 

the coi^sideration of this Court, and decided, although it 

been supposed by the judges of a highly respectable S 

Court, that it was decided in the case of JWMillan v. JlfW! 

(4 JVhtat, Rep. 209.) That was the case of a debt contrac 

by two citizens of South Carolina, in that State, the discha 

of which had a view to no other State. The debtor afterwa 

removed to the territory of Louisiana, where he was regula 

discharged, as an insolvent, from all his debts, under an ^ot 

the legislature of that State, passed prior to the time when \ 

debt in question was contracted. To an action brought by t 

creditor in the District Court of Louisiana, the defendant jrfe 

in bar his discharge, under the law of that territory, and it it 

contended by the counsel for the debtor in this Court, that t 

law under which the debtor was discharged, having passed h 

fore the .contract was made, it could not be said to impair, i 

obligation. The cause was argued on one side only, and it woo! 

seem from the report of the case, that no written opini6n wi 

prepared by the Court. The Chief Justice stated that the eii 

cumstance of the state law, under which the debt was atteoopi 

ed to be discharged, having been passed before the d^bt wi 

contracted, made no difference in the application of the prioici 

pie, which had been asserted by the Court in the case of Stm 

ges V. Croioninshield, The correctness of this position is believed 

to be incontrovertible. The principle alluded to was, that i 

State bankrupt law, which impairs the obligation of a contract 

is unconstitutional in its application to such contract. In tba 

case it is true, the contract preceded in order of time the act^ol 

assembly, under which the debtor was discharged, althou^ % 

waa.not thought necessary to notice that circumstance in tfie 

opinion which was pronounced. The principle, boweverjre- 

Biained'in the opinion of the Court, delivered in JWMUUm r. 



ON INSOLVENCY. 105 

JtPMlMy unaffected by the circumstance that the law of Louisi- 16^ 
ana preceded ^ contract made in another State, since that law, ■--'^■'-^' 
having no extra-territorial force, never did at any time govern Ogden 
or affect the obligation of such contract. It could not, therefore gj^ynien. 
be correctly said to be prior to the contract, in reference to its 
obligation, since if, upon legal principles, it could affect the con- 
tract, that could not happen until the debtor became a citizen of 
Louisiana^ and that was subsequent to the contract. But I hold 
the principle to be well established, that a discharge under the 
baakrupt laws of one government, does not affect contracts 
made or to be executed under another, whether the law be prior 
or subsequent in the date to that of the contract; and this I take 
to be the only point really decided in the case alluded to. Whe«- 
ther the Chief Justice was correctly understood by the Report- 
er, when he is supposed to have said, ^'that this case was not 
distinguishable in principle from the preceding case of Sturges 
y. Orotumnshieldj^^ it is not material at this time to inquire, be- 
cause I understand the meaning of these expressions to go no 
fiirther than to intimate, that there was no distinction between 
Ae cases as to the constitutional objection, since it professed to 
discharge a debt contracted in another State, which, at the 
time it was contracted, was not within its operation, nor subject 
to be discharged by it The case now to be decided, is that of 
a debt contracted in the State of New- York, by a citizen of 
that State, from which he was discharged, so far as he consti- 
tutionally could be, under a bankrupt law of that State, in force 
at the time when the debt was contracted. It is a case, there- 
fore, that bears no resemblance to the one just noticed. 

I come now to the consideration of the question, which, for 
the first time, has been directly brought before this Court for 
judgment I approach it with more than ordinary sensibility, 
not only on account of its importance, which must be acknow- 
ledged by all, but of its intrinsic diflSculty, which every step I 
have taken in arriving at a conclusion with which my judgment 
coqld in any way be satisfied, has convinced me attends it I 
have examined both sides of this great question with the most 
sedulous care, and the most anxious desire to discover which of 
them, when adopted, would be most likely to fulfil the intea-^ 
tioDS of those wno framed the constitution of the United States^ 
I am far firom asserting that my labours have resulted in entire 
success. They have led me to the only conclusion by which I 
can stand with any degree of confidence; and yet, I should be 
disingenuous were I to declare, from this place, that I embrace. 
it without hesitation, and without a doubt of its, cori'QQta.^ss^ 
14 
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.18^ The most that candour Will permit me to say upon the subject 

Vd^'v^^ is, Uiat I see, or think I see, my way more clear on' the side 

Ogddn which my judgment leads me to adopt, than on the other, and 

, ^J^ it must remain for others to decide whether the guide I have 

*"' chosen has been a safe one or not. 

It has constantly appeared to me, throughout the different ifr 
vestigations of this question, to which it has been my duty to at- 
tend, that the error of those who controvert the constitiitioDali- 
ty of the bankrupt law under a consideration, in its applicatioi 
to this case, if they be in error at all, has arisen from not dis- 
tinguishing accurately between a law which impairs a contraot, 
and one which impairs its obligation. A contract is defined bj 
all to be an agreement to do, or not to do, some particular ac^ 
and in the construction of this agreement, depending essentiaDf 
upon the will of the parties between whom it is formed, we sedc 
for' their intention with a view to fulfil it. Any law, then, which 
enlarges, abridges, or in any manner changeis this intantioB, 
when it is discovered, necessarily impairs die contract itsd^ 
which is but the evidence of that intention. The manner, or 
the degree, in which this change is effected, can in no reaped 
influence this conclusion; for whether the law affect thevalini^, 
the construction, the duration, the mode of discharge, or theevi* 
dence of the agreement, it impairs the contract, though it m^ 
not do so to the same extent in all the supposed cases. Thil8,t 
law which declares that no action shall be brought wherdb? to 
charge a person upon his agreement to pay the debt of anodur, 
or upon an agreement relating to lands, udess th6 same be ro- 
duced to writing, impairs a contract made by parol, whether Ae 
law precede or follow the making of such contract; and, if die 
argument that this law also impairs, in the former case, theoUi- 
gation of the contract, be sound, it must follow, that the statute 
of frauds, and all other statutes which in any manner meddle 
with contracts, impair their obligation, and are, consequently, 
within the operation of this section and article of the oonstitii* 
tion.^ It will not do to answer, that, in the particular case pot, 
and in others of the same nature, there is no contract to impair, 
since the pre-existing law denies all remedy for its enforcement, 
or forbids the making of it, since it is impossible to deny that 
the parties have expressed their will in a form of a contract, not- 
withstanding the law denies to it any vadid obligation. 

This'leads us to a critical examination of the particular phra- 
seology of that part of the above section which relates to coft- 
tracts. It is a law which impairs the obligation of contracts, 
jand not the contracts themselves, which is interdicted. It u 
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not to be doubted, that this term, obligcUion^ when applied to 18S7. 
contracts, was well considered and weighed by those who \^ry^ 
framed the constitution, and was intended to convey a different Ogdao 
meaning from what the prohibition would have imported with- 
out it It is this meaning of which we are all in search. 

What is it, then, which constitutes the obligation of a con- 
tract? The answer is given by the Chief Justice, in the case 
of Sturges v. Crowninshieldy to which I readily assent now, as 
I did then; it is the law which binds the parties to perform their 
agreement The law, then, which has this binding obligation, 
must govern and control the contract in every shape in which 
it is intended to bear upon it, whether it affect its vsdidity, con- 
struction, or discharge. 

But the question, which law is referred to in the above defi- 
nition, still remains to be solved. It cannot, for a moment, be 
conceded that the mere moral law is intended, since the obligation 
which that imposes is altogether of the imperfect kind, which 
the parties to it are free to obey, or not as they please. It can- 
not be supposed, that it was with this law the grave authors of 
this instrument were dealing. 

The universal law of all civilized nations, which declare that 
men shall perform that to which they have agreed, has been 
supposed by the counsel who have argued this cause for the de- 
fendant in error, to be the law which is alluded to; and I have 
no objection to acknowledging its obligation, whilst I must deny 
that it is that which exclusively governs the contract It 
18 upon this law that the obligation which nations acknowledge 
to perform their compacts with each other is founded, and I, 
therfore, feel no objection to answer the question asked by the 
same counsel — ^what law it is which constitutes the obligation 
of the compact between Virginia and Kentucky? by admitting, 
tjiat it is this common law of nations which requires them to 
perform it I admit further, that it is this law which creates tl^e 
obligation of a contract made upon a desert spot, where no mu- 
nicipal law exists, and (which was another case put by the same 
counsel) which contract, by the tacit assent of all nations, their 
tribunals are authorized to enforce. 

But can it be seriously insisted, that this, any more than the 
moral law upon which it is founded, was exclusively in the con- 
templation of those who framed this constitution? What is the 
language of this universal law? It is simply that all men are 
bound to perform their contracts. The injunction is as absolute 
as the contracts to which it applies. It admits of no qualifica 
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16S7. tioD, and no restraint, either as to its validity, constructioii^ or 
^-^•^^^^-^ discharge, further than may be necessary to develope the inten- 

^«* tion of the parties to the contract. And if it be true, that this 
Saunders. ^^ exclusively the law to which the constitution refers us, it 18 
very apparent, that the sphere of State legislation upon subjects 
connected with the contracts of individuals, would be abridged 
beyond what it can for a moment be believed the sovereign 
States of this Union would have consented to; for it would be 
found, upon examination, that there are few laws which coneen 
the general police of a state, or the government of its citizens, 
in their intercourse with each other, or with strangers, whidi 
may not in some way or other aflFect the contracts which they 
have entered into, or may thereafter form. For what are lawB 
of evidence, or which concern remedies frauds and perjuries— 
laws of registration, and those which affect landlord and tenant, 
sales at auction, acts of limitation, and those which limit the 
fees of professional men, and the charges of tavern keepers, and 
a multitude of others which crowd the codes of every State, 
but laws which may affect the validity, construction, or dura- 
tion, or discharge of contracts? Whilst I admit, then, that this 
common law of nations, which has been mentioned, may {om 
in part the obligation of a contract, I must unhesitatingly insist, 
that this law is to betaken in strict subordination to the muni- 
cipal laws of the land where the contract is made, or is to be 
executed. The former can be satisfied by nothing short of per- 
formance; the latter may affect and control the validity, con- 
struction, evidence, remedy, performance and discharge bf the 
contract. The former is the common law of all civilized na- 
tions, and of each of them; the latter is the peculiar law of each, 
and is paramount to the former whenever they come in collisioD 
with each other. 

It is, then, the municipal law of the State, whether that be 
written or unwritten, which is emphatically the law of the con- 
tract made within the State, and must govern it throughout, 
wherever its performance is sought to be enforced. 

It forms, in my humble opinion, a part of the contract, and 
travels with it wherever the parties to it may be found. It is 
!S0 regarded by all the civilized nations of the world, and is en- 
forced by the tribunals of those nations according to its own 
iforins, unless the parties to it have otherwise agreed, as where 
the 'Contract is to be executed in, or refers to the laws of, some 
lOthetr jcountry than that in which it is formed, or where it is of 
an immoral character, or contravenes the policy of the nation to 
fo^jiose itriJbunals the appeal is made; in which latter cases, the 
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remedy which the comity of nations affords for enforcing the 1827, 
obligation of contracts wherever formed, is denied. Free from v^-v-w/ 
these objections, this law, which accompanies the contract as Ogden 
forming a part of it, is regarded and enforced every where, whe- gjuJ^ew. 
1 ther it affect the validity, construction, or discharge of the ccMi- 
tract It is upon this principle of universal law, that the dis- 
charge of the contract, or of one of the parties to it, by the 
bankrupt laws of the country where it was made, operates as a 
discharge every where. 

If then, it be true, that the law of the country where th*^ con- 
tract is made, or to be executed, forms a part of that contract, 
and of its obligation, it would seem to be somewhat of a sole- 
cism to say, that it does, at the same time, impair that obliga- 
tion. 

But, it is contended, that if the municipal law of the State 
where the contract is so made, form a part of it, so does that 
clause of the constitution which prohibits the States from pass- 
ing laws to impair the obligation of contracts; and, consequent- 
ly, that the law is rendered inoperative by force of its controll- 
ing associate. All this I admit, provided it be first proved, that 
the law so incorporated with, and forming a part of the con- 
tract, does, in effect, impair its obligation; and before this can be 
proved, it must be affirmed, and satisfactorily made out, that if, 
by the terms of the contract, it agreed that, on the happening of 
a certain event, as, upon the future insolvency of one of the par- 
ties, and his surrender of all his property for the benefit of his 
creditors, the contract shall be considered as performed and at 
an end, this stipulation would impair the obligation of the con- 
tract If this proposition can be successfiiUy affirmed, I can 
only say, that tiie soundness of it is beyond the reach of my 
mind to understand. 

I 

Again; it is insisted, that if the law of the contract forms a 
part of it, the law itself cannot be repealed without impairing 
the obligation of the contract. This proposition I must oe per- 
mitted to deny. It may be repealed' at any time at the will of 
the legislature, and then it ceases to form any part of those con- 
tracts uohich may afterwards be entered into. The repeal is no 
more void than a new law would be which operates upon con- 
tracts to affect their validity, construction, or duration. Both 
are valid, (if the view which I take of this case be correct,) as 
they may affect contracts afterwards formed; but neither are so, 
if they bear upon existing contracts; and, in the former case, in 
which the repeal contains no enactment, the constitution would 
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1897. forbid the application o[ the repealing law to past contracts, 
to those only. 

To illustrate this argument, let us take four laws, which eh 
hy new enactments, or by the repeal of former laws, may 
feet contracts as to their validity, construction, evidence, 
remedy. 

Laws against usury are of the first description. 

A law which converts a penalty, stipulated for by the pi 
ties, as the only atonement for a breach of the contract, iotc 
mere agreement for a just compensation, to be measured by t 
legal rate of interest, is pf the second. 

The statute of frauds, and the statute of limitations, may I 
cited as examples of the two last 

The validity of these laws can never be questioned by thoc 
who accompany me in the view which I take of the questio 
under consideration, unless they operate, by their express pre 
visions, upon contracts previously entered into; and event^ 
they are void only so far as they do so operate, because, in tha 
case, and in that case only, do they impair the obligation o 
those contracts. But if tibey equally impair the obligation o 
contracts subsequently made, which they must do if this be the 
operation of a bankrupt law upon such contracts, it would seen 
to follow, that all such laws, whether in the form of new enact* 
ments, or of repealing laws, producing the same legal conse- 

Juences, are made void by the constitution; and yet the counsel 
)r the defendants in error have not ventured to maint ain 
80 alarming a proposition. 

If it be conceded that those Ulids are not repugnant to the con- 
stitution, so far as they apply to subsequent contracts, I am yet 
to be instructed how to distinguish between those laws, and the 
one now under consideration. How has this been attempted by 
the learned counsel who have argued this cause upon the ground 
of such a distinction? 

They have insisted, that the effect of the law first supposed, 
IS io annihilate the contract in its birth, or rather to prevent it 
from having a legal existence, and, consequently, that there is 
BO obligation to be impaired. But this is clearly not so, since 
Umay legitimately avoid all contracts afterwards entered into, 
Wtim reserve to the lender a higher rate of interest than this 
law permits. 

The validity of the second law is admitted, and yet this can 
only be in its application to subsequent contracts; for it has not, 
ana I think it cannot, for a moment, be maintained, that a law 
which, in express terms, varies the construction of an existing 
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contract, or which, repealing a former law, is made to piodtice 18ST. 
the same effect, does not impair the obligation of that con- 
tract. 

The statute of frauds, and the statute of limitations, which 
have been put as examples of the third and fourth classes of 
laws, are also admitted to be valid, because they merely con- 
cern the modes of proceeding in the trial of causes. The for- 
mer, supplying a rule of evidence, and the latter, forming a 
part of tne remedy given by the legislature to enforce the obli- 
gation, and likewise providing a rule of evidence. 

All this I admit, cut how does it happen that these laws, 
like those which affect the validity and construction of con- 
tracts, are valid as to subsequent, and yet void as to prior and 
subsisting contracts? For we are informed by the learned judge 
who delivered the opinion of this Court in Uie case of Siurge$ 
V. Crowninshiddj that, "if, in a State where six years may be 
pleaded in bar to an actipn of assumpsit, a law should pass, de- 
claring that contracts already in existence, not barred by the 
statute, should be construed within it, there could be little doubt 
of its unconstitutionality." 

It is thus most apparent, that, which ever way we turn, whe- 
ther to laws affecting the validity, construction, or discharges of 
contracts, or the evidence or remedy to be employed in enforc- 
ing them, we are met by this overruling and admitted distinct 
tion, between those which operate retrospectively, and those 
which operate prospectively. In all of uem the law is pro* 
nounced to be void in the first class of cases, and not so in the 
second. 

Let us stop, then, to make a more critical examination of the 
act of limitations, which although it concerns the remedy, or, 
if it must be conceded, the evidence, is yet void or otherwise, 
as it is made to apply retroactively, or prospectively, and see if 
it can, upon any intelligible principle, be distingui^ed from a 
bankrupt law, when applied m the same mannei^ What is the 
effect of the formed The answer is, to discharge the debtor 
and all his future acquisitions from his contract; because he 
is permitted to plead it in bar of any remedy which can be in- 
stituted against him, and consequently in bar or destruction of 
the obligation which his contract imposed upon him. What is 
the effect of a discharge under a bankrupt law? I can answer 
this question in no other terms than those which are given to 
the former question. If there be a difference, it is one which, 
in the eye of justice at least, is more favourable to the validity 
4)f the latter than of the former; for in the one, the debtor sur- 
renders every thing which he possesses towards the dischaige 
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of his obligation, and in the other, he surrenders nothii^, 
sullenly shelters himself behind a legal objection with whidi 
law has provided him, for the purpose of protecting^ his pen 
luod his present) as well as his future acquisitions, against 
performance of his contract. 

It is said that the former does not dischai^e him absolut 
fiom his contract, because it leaves a shadow sufficieotly si 
frtantial to raise a consideration for a new promise to pay. A 
is not this equally the case with a certificated . bankrupt, if 
afterwards promises to pay a debt from which his certLficf 
had discharged him? In the former case, it is said, the deft 
dant must plead the statute in order to bar the remedy,,aiid 
exempt him from his obligation. And so, I answer, he nm 
plead his discharge under Uie bankrupt law, and his confomul 
to it, in order to bar the remedy of his creditor, and to secai 
to himself a like exemption. I have, in short, sought in vai 
for some other grounds on which to distinguish the two Ian 
fiom each other, than those which were suggested at the bar. 
can imagine no other, and I confidently believe that none exis 
which will bear the test of a critical examination. 

To the decision of this Court, made in the case oi Stwrgni 
Ckmomnshield, and to the reasoning of the learned judge whc 
delivered that opinion, I entirely submit; although I did noi 
then, nor can I now bring my mind to concur in diat part of il 
which admits the constitutional power of the State legislatiuci 
to pass bankrupt laws, by which I understand, those laws whkdi 
discharge the person and the future acquisitions of the hwkr 
rupt from his debts. I have always thought that the power t» 
pass such law was exclusively vested by the constitution in the 
kf;islature of the United States. But, it becomes me to believe 
that this opinion was, and is incorrect, since it stands condemi^ 
ed by the decision of a majority of this Court, solemnly pro* 
nouiKsed. 

After making this acknowledgment, I refer again to the above 
decision with some degree of confidence, in support of the 
opinion to which I am now inclined to come, that a bankrupt 
law, which operates prospectively, or in so far as it does so. ope- 
rate, does not violate the constituticm of the United States. It 
is there stated, ^^that, until the power to pass uniform law&.on. 
the subject of bankruptcies be exercised by Congress^ the 
States are not forbidden to pass a bankrupt law, provided itcon*^ 
tainno principle which violates the tenth section of the first ar* 
tide oi the constitution of the United States.'' The question 
in that case was, whether the law of New York, passed oa 
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tbe third of . April, 1811, which liberates, not only the perdon ol 1^37^ 
the debtor, but discharges him from all liability for any debt ^-^-Tv^ 
contracted previous, as well as subsequent to his dischai^e, qa ^^^ 
his suirendering his property for ^e use of his creditors, was a sumden. 
valid law under the constitution in its application to a debt con- 
tracted prior to its passage? The Court decided that it was 
not, upon the single ground that it impaired the. obligation of 
that contract. And if it be true, that the States cannot pass a 
similar law to operate upon contracts subsequently entered into, 
it follows ineyitably, eitlier that they cannot pass such laws at 
an, contrary to the express declaration of the CoCirt, as before 
quoted, pr that such laws do not impair the obligation of con- 
tracts subsequently entered into; in fine, it is a self-evident pro- 
position, that every contract that can be formed, must either 
precede, or follow, any law by which it may be a£fected. 

I have, throughout the preceding part of this opinion, consi- 
dered the municipal law of the. country where the contract is 
made, as incorporated with the contract, whether it afiects its 
validity, construction, or discharge. But I think it quite imma- 
terial- to stickle for this position, if it be conceded to me, what 
can scarcely be denied, that this municipal law constitutes the 
law of the contract so formed, and must govern it throughout I 
bold the legal consequences to be the same', in which ever View 
' the law, as it affects the. contract, is considered. 

I come now to a more particular examination and construction 
of the section under which this question arises; and I am free to 
acknowledge, that the collocation of the subjects for which it 
provides, has made an irresistible impression upon my mind, 
much stronger, I am persuaded, than I can find language to com- 
ihunicate to the minds of others. 

It declares, that *'no State shall coin money, emit bills of cre- 
ditor make any thing but gold and silver coin a tender in payment 
of^debtft.^^ These prohibitions, associated with the^ powers 
granted to Congress ^Ho coin money, and to regulate the value 
thereof, and of fbrei^n coin," most obviously constitute mem- 
bers of the same family, being upon the same subject, and go- * 
veined by the same policy. 

This policy was, to provide a fixed and uniform standard of 
vahie throughout the U nited States, by which the commercial 
and other dealings between the citizens thereof, or between 
them and foreigners, as well as the moneyed transactions of the 
government, should be regulated. For it might well be asked, 
whj vest in Congress the power to establish a uniform standard 
15 
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1887. of value by the means pointed out, if the States might use die 
^.^.,tm^ ' flame means, and thus defeat the uniformity of the standard, zsi 

^®^ Consequently, the standard itself? And why establish a standard 
SauDders. ^^ all, for the government of the various contracts which might 
be entered into, if those contracts might afterwatds be dischaij;- 
ed by a different standard, or by that which is not money, under 
the authority of State tender laws? It is obvious, therefoft, 
that these prohibitions, in the 10th section, are entirely bono* 
geneous, and are essential to the establishment of a unifiAn 
standard of value, in the formation and discharge of contracts 
It is for this reason, independent of the general phraseology 
which is employed, that the prohibition, in regard to State ten- 
der laws, wul admit of no construction which would confine it 
to State laws which have a retrospective operation. 

The next class of prohibitions contained in this section,^ con- 
sists of bills of attainder, ex post fcudo laws, and laws impair- 
ing the obligation of contracts. 

Here, too, we observe, as I think, memlbers of the sam^ &m- 
ify brought together in the most intimate connexiotf with eadi 
other. The states are forbidden to pass any bill of attainder 
or ^x po6t facto law, by which a man shall be punished crimi- 
nally or penally, by loss of life, of his liberty, property^ or re- 
Iiutation, for an act which, at the time of its commisisidn, vio- 
ated 110 existing law of the land. Why did the authors of tbe 
constitiition turn their attention to this subject, which, at tbe 
first blush, would appear to be peculiarly fit to be left to the 
discretion of those who have the police and good govemmeirt 
of the State under their management and control? The only 
ansiyer to be given is, because laws of this character are op- 
pressive, unjust, and' tyrannical; and, as such, are condemned ij 
the universal sentence of civilized man. The injustice and ty- 
ranny which characterizes ex post facto laws, consists altogether 
in their retrospective operations, which applies with equal i(X^y 
although not exclusively, to bills of attainder. 

But if it were deemed wise and proper to prohibit State le- 
gislation as to retrospective laws, Which concern^ almost exclu- 
sively, the citizens and inhabitants of the particular State in 
which this legislation takes place, how much more did it con- 
cern the private and political interests of the citizens of all the 
States, in thehr commercial and ordinary intercourse widi each 
other, that the same prohibition should be extended civilly to 
the contracts which they might enter into? 

If it were proper to prohibit a State legislature to pass a re- 
trpspective law, which should take from the pocket of one of 
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its own citizens a singte dollar, as a punishment for an act which 1827* 
was innocent at the time it was committed; how much more pro- '-*"^ ' ''r' ^ '' 
per was it to prohibit laws of the same character precisely, wniob Ogdwi 
might deprive the citizens of others States, and foreigners, as Sauaden. 
well as citizens of the same State, of thousands, to which,. by 
their contracts, they were justly entitled, and which they might 
possibly have realized but for such State interference? How 

' natural, then, was it, under theinQuence of these considerations, 
to interdict similar legislation in regard to contracts, by provid- 
ing, that no State should pass laws impairing the obligation of 
past contracts? It is true, that the two first of these prohibi* . 
tions apply to lay^s of a criminal, and the last to laws of a civil 
character; but if J am correct in my view of th^ spirit and mo- 
tives of these prohibitions, they agree in the principle whidi 
suggested them. They are founded upon the same reason; and 

' the application of it is at least as strong to the last, as it is tb 
the two first prohibitions. 

But these reasons are altogether inapplicable to. laws of a 
prospective character. There is nothing unjust or tyrannical in 
punishmg ofiences prohibited by law, and committed* in viotii- 
tion of that law. Nor can it be unjust, or oppressive, to de- 
clare by law, that contracts subsequently entered into, may be 
discharged in a way different from that which the parties have 
provided, but which they know, or may know, are liable, un^ 
der certain circumstances, to be discharged in a manner contra? 
ry to the provisions of their contract 

Thinking, as I have always don6, that the power to pass 
bankrupt l^ws was intended by the authors of the' constitution 
to be exclusive in Congress, or, at least, that they expected the 
power vested m that body would be exercised, so as effectually to 
prevent its exercise by the States, it is the more probable that, 
in reference to all other interferenbes of the State legislatures 
upop the subject of contracts, retrospective laws were alo^e in 
the contemplation of the Convention. 

In the construction of this clause of the tenth section of the 
constitution, one of the counsel for the defendants supposed 
himself at liberty so to transpose the provisions contained in it, 
as to place the prohibition to pass laws impairing the obligation 
of contracts in juxtaposition with the other prohibition to pass 
laws making any thing but gold and silver coin a tender in pay « 
ment of debts, inasmuch as the two provisions relate to the 9tdh 

jed of contracts. 

That the derangement of the words, and even sentences of a 
law, may sometimes be tolerated, in order to arrive at the appa- 
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ISXt. rent n^antng of the legislatare, to be gatheredAxHn other paxti 
^-^;>^.>^^^ or from the entire scope of the law, I shall not deny. But 1 
^^i' should deem it a very hazardous rule to adopt, in the eofmtivi^ 
Sauoden. ^^ ^ ^ instrument so maturely considered as this coimtitiitioi 
was by the enlightened statesmen who framed it,. and so severe' 
iy examined i^nd criticised by its opponents in the ndm^rooB 
State conventions whicb finally adopted it. And if, by th6 ooi- 
Btruction a£ this sentence, arranged as it is, or as the learned 
pouttsd would have it to be, it could have been made out that 
the power to pass p]x>spective laws, affecting contnu^s^ was de- 
nied to the States^ it is most wonderful that not one ymce was 
raised agi^inst the provision, in any of those conventimis, by the 
jealous advocates of State rights, nOr even an amendoAent pro- 
posed, to explain the clause, and to exclude a coostmcdoQ 
which trenches to extensively upon the sphere of State . Ic^pali- 
tion. 

But, although the transposition which is contended for may 
be tolerated in cases where tjie obvious intention of the legyiHf 
ture can in^no other way be fulfilled, it can never be admitted 
ip those wHere consistent meaning can be given to tbMV whole 
clause as its authors thought proper to arrange it, and where Ae 
only doubt is, whether the construction which the transpositioii 
cbuntenances, or tjiat which results from the reading whidi tte 
legislature has thought proper to adopt, is most likely to Coifl 
i\^ supposed intention of the legislature. *N6w, although it ii 
true, that the' prohibition to pass tender laws pf a partiemar de- 
scription, and laws impairing the obligation of contracts, relate, 
both of them, to -contracts, yet, the principle which goveitt 
^acb of them, clearly to be inferred fronfi the subjects with friudi 
tbey stand associated, is altogether difierent; mat of the first 
forming part of a system fpr.fixing a uniform standard of value, 
jand,pf tne last, being founded on a denunciation of letioi- 
pective laws. It is, therefore, the safest course, in my homUe 
Opinion, to construe this clause of the sexstion according to te 
arrangement which the Convention has thought proper to nuto 
of its difierent pn)visions. To insist upon a transposition, wiA 
a view to warrant one construction rawer than the other, ftOi 
little short, in my opinion, of a begging of the whde questka 
in controversy. 

But why, it has been asked, forbid the States to pass laws 
making any thing but gold and silver coin a tender in paymeat 
of debts, contracted subsequent, as well as prior, to the law 
which authorizes it, and yet confine the prohibition to pass laws 
impairing the obligation of contracts to past tiiontnict^ or ia 




ON INSOLYENCT.' 117 

other wdrds, to future bankrupt laws, when the consequence re- ^ 1827» 
sultme from each is the same, the latter being considered by the 
copiiAl as being, in truth, nothing Ies»than tender laws in V 
guise. 

An answer to this question has, in part, been anticipated bj 
aome of the preceding observations. The power to. pass bank- 
rupt laws having been vested in Congress, either as an exclusive 
power, or under the belief that it would certainly be exercised, 
It is highly probable that State legislation, upon lliat subject was 
not within the contemplation of the convention*, or, if it \fere, it 
k qu^te unlikely that the exercise of , the power by the State legis- 
latures, would have been prohibited by the use of terms which, 
I have endeavoured to show, are inapplicable to laws intended 
to operate prospectively. For had the prohibition been to pass 
laws impairing contmcts, instead of the obligation of contracts, 
I admit, that it w(>uld have borne the construction which is cbn- 
tended for, since it is clear that the agreement of the parties in 
the first case, would be itnpaired as much hj a prior as it would 
be by a subsequent bankrupt law. It has, besides, beei^attempt- 
M to be shown, that the limited restriction upon State legisla- 
tion, imposed by \h6 former prohibition, might be submitted to 
by tiie Stittes, whilst the exten^ve operation of the latter would 
have hazarded^ to say the least of it, the adoption of the con- 
stitution by the State conventions. 

But an answer, still more satisfactory to my min^, is this: 
Tender laws, of the description stated m this section, are al- 
ways unjust; and, where there is an existing bankrupt law at the 
time the contract is made, they can seldom be useful to the 
. honest debtor. They violate the agreement of the parties to 
it, without the semblance of an apolo^ for the measure, since 
tl^y operate, to dischai^ the debtor from his undertaking, 
vpon terms variant from those by which he bound himself, to 
the injury of the creditor, and unsupported, in many cases, by 
the plea of necessity. They extend relief to the opulent debtor, 
who does not. stand in need of it; as well as to the one who is, 
l>y misfortunes, often unavoidable, reduced to poverty, and disa- 
bled from complying with his engagements. In relation to sub- 
sequent contracts, they are uigusi when extended to the former 
class of debtors, and useless to the second, since they itnay be 
relieved by codbrming to the requisitions of the State bank- 
rupt law, where there is one. 'Being dischai^ed by this law. 
from all his antecedent debts, and having his future acquisitions 
secured to him, an opportunity is afforded him to become once 
more a useful member of society. 
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16t7« If this view of the subject be correct, it wiQ be difficid 

v^'V^^ prore, that a proBpectiye bankrupt law resembles, in any a 
OsiM features, a law which should make any but gold and silver 
g^^^J^^^ a tender in payment of debts. 

I shall now conclude this opinion, by repeating the acko 

ledgement which candour compelled me to make in its o 

mencement, that the questiop which I have been examiniq 

involved in difljculty and doubt But if I could rest my ( 

nion in favour of the constitutionality of the law on which 

question arises, on no other ground than this doubt so felti 

acknowledged, that alone i^ould, in my estimation, be a 8V 

factory vindication of it. It is but a decent respect due to i 

wisdom, the integrity, and the patriotism of the legislative boi 

by which any law is passed, to presume in favour of its vadidij 

until its violation of the constitution is proved beyond all n 

Boniable doubt This has always been the ' language of tl 

Court, when that subject has called for its decision; and I kno 

that it expresses the honest sentiments bf each and every mei 

ber of this bench. I am perfectly satisfied that it is entertaiiM 

by thofiy^ of them from whom it is the misfortune of the majo 

ty of the Court to differ on the present oc6asion, and that the 

feel no reasonable doubt of the correctnessof the conclosioii 1 

which their best judgment has conducted them. 

My opinion is, that the judgment c^the Court below ought I 
be reversed, and judgment given for the plaintiff in error. 

Mr. Justice Johnson; This suit was instituted in LouisiaBii 
in the Circuit Court of the United States, by Saunders^ the c^ 
fendant here, against Ogden, upon certain bills of exchupm 
Ogden, the defendant there pleads, in bar, to the action, aw* 
charge obtained, in due form of law, from the Courts of tlie 
St&te of New- York, which discharge purports to release his 
from all debts and demands existing against him on fa Specified 
dajr. This demand is one of that description, and the act under 
which the discharge was obtained, was the act of New Yoik.^ 
1801, a date long prior to that of the cause of action on whidi 
this suit was instituted. The discharge is set forth in the plea, 
and represents Ogden as ^'an insolvent debtor, being, on the day 
and year therein after mentioned, in prison, in the city and counly 
New*Tprk, on execution issued against him on some civil ac^ 
tion," &c. It does not appear that any suit had ever been in- 
stituted against him by this party, or on this cause of action, 
prior to tibe present' The cause below was decided upon a 
special verdict, in Which the jury find. 
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Ist That the acceptance of the bills on which the action was 16S7. 
instituted, was made by Ogden, in the city of New- York, on the ^-?"^>-^' 
days they severally bear date, the' said defendant then residing Ogden 
in the city of New-York, and continuing to reside there until a ggmJen. 
day not specified. 

2d. That under the- laws of the State of New- York, in such. 
caae provided, and referred to in the discharge, (which laws, 
are specially found, &c. meaning the State law of 1801, appli* 
cation was made for, and the defendant obtained, the di^harge 
hereunto annexed. 

3d. That, by the laws of New- York, actions on bills of ex- 
, . change, and acceptances thereof, are limited to the term of six 
jean^ and, . 

4th. That at thq time the said bills were drawn and accepted, 
the drawee and the drawer of the same, were residents and citi- 
zens of the State of Kentucky. 

On this state of facts the Court below gave judgment against 
Ogden, the discharged debtor. 

We are not in poss<?ssion of the grounds of the decision be- 
low, and it has been argued here, as having been given upon 
the general nullity of the discharge, on the* ground of its uncon- 
stitutionality. But, it is obvious, diat it might also have proceed- 
ed upon the ground of its nullity, as to citizens of other States, 
who have never, by jmy actof tiieir own, submitted themselves 
to the kx fori of the State that gives the discharge— KX>n3ider- 
ing the right given by the constitution to go into the Court? of 
die United States upon any contracts, t^hatever be their fexbci, 
as modifying and limiting the general power which States are 
aoknowledged to possess ovBr contracts formed under control of 
their peculiar laws. 

This question, however, has not been argued, and must not 
DOW be considered as disposed of by this decision. 

-The abstract question of the general power of die States to 
pass laws for the'relief of insolvent debtors, will be alone con- 
sidered. And here, in order to ascertain with precision what. 
wa are to decide, it is first proper to consider what this Court 
has already decided on this subject. And this brings under pe- 
view the two cases of Sturges v. Croumnshidd^ and JfTMiUan 
V. JtTJVetU, adjudge(f in the year 1819, and contained in the 
4th vol. of the Reports. If the marginal note to the report, or 
the summary of the effect of the case of J(f Willon v. Jtz'JWtU, 
presented a cgrrect view of the report of that decision, it is ob- 
vious, thdt there would remain veiy little, if any thing, for this 
Court to decide. But by comparing the note of the Reporter 
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* 1827. with the facta of the case, it will be found that there is >a (pene- 

^ **>"■ ■ "*>■> t^ality of expression admitted into the fonner, whiich t}ie case il- 

Ogden se\{ does not justify. The principle recognized and affirmed ii 

fiAunden. ^•^^^^'^'^ v* tWJVeiH, is one of universal law, and so obviow 

and incontesttble thai it need be only understood to be assented 

to. It is nothing more than iinSj ^Hhat dnsohent lav>$ htm no 

txtra-Umtoridl opi^fUion upon the contracts of other State$; ihti 

the frmciple is appUcahle. as toell to the discharges gwen tmder Ik 

laws oftneStateSy as of/ore^ dountries; and thait the cMteriorer 

posterior character of the hm under which the discharge is gism^ 

with r^erence to the date of the conirad^ makes no discriaAnaih$ 

in thcapplication of thai principle.'*^ 

The report of the case of Stui^esy, Crowtdnshield needs abo 
some explanation. * ' The Court was, in that Qa$e, greatly divid- 
ed in their views of the doctrine, and the judgment partakes ai. 
much of a compromise, as of a legal adjudicatign. The ma> 
rity thought it better to yield something than risk tbi^ whde; 
And, although their course of reasonilig led them to tbfe gendfil 
niainten^nce of the State power over the subject, controlled and 
limited alone by the oath administered to all their public, foso- 
tionaries to maintain the constitution of the United States, yet, 
as denvingthe power to act upon anterior contracts, could do no 
harm^ out, in met, imposed a restriction conceived in die tme 
' spirit of the constitution, they were satisfijjBd to acquiesce iq i^ 
provided the decision was so guarded as to secure the power 
ovtr pqsterior contracts, as well from the positive terms of die 
adjudication, as from' inference deducible j&om the reasoning of 
the Court. 

The case of Siurgfis v. Crowmi/khiddj then, must, in its •!• 
thority, be* limited to the terms of the certificate, and that ee^ 
tificate affirms to propositions.^ 

1. That a State has authority to pass a bankrupt law, pro- 
vided such law does not impair the obligation of contracts mtb* 
in the meaning of the constitution, and provided there be no «i 
.of Congress, in force to establish an uniform system of bank- 
ruptcy, conflicting with such law. 

•2. That a law of this description, acting upon prior contracts) 
is a law impairing the obligation of contracts within the mean* 
ing of the constitution. * 

Whatever inferences or whatever doctrines the opinion <tf die 
Court In that case may seem to support, the concluding wordi 
of that opinion were intended to control and to confine the an-* 
tfaority cdf the adjudication to the limits of the certit&^ate. 
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I shoulc}, th^reibre, have supposed, that the question of ex- 18S7 
elusive power in Congress to pass a bankrupt law was not now 
open; but it has been often glanced at in argument, and I have 
no objection to express my individual opinion upon it Not 
haviog recorded my views on this point in this case of 
Crauminshieldf I avail myself of this occasion to do so. 

So far, then, am I from admitting that the constitution affords 
any ground for this doctrine, that I never had a doubt, that the 
leading object of the constitution was to bring in aid of the States 
a power over this subject, which their individual powers never 
c^uld attain to; so far from limiting, modifying, and attenuating 
legislative power in its known and ordinary exercise in favour 
<^ unfortunate debtors, that its sole object was to extend and per- 
fect it, as far as the combined powers of the States, represent- 
ed by the general government, could extend it. Without that 
provision, no power would have existed that could extend a dis- 
charge beyond the limits of ihe State in which it was given, but 
with that provision it might be made co-extensive with the 
United States. This wa9 conducing to one of the great ends of 
the constitution, one which it never loses sight of in any of its 

Provisions, that of making an American citizen as free in one 
tate as he was in another. And when we are told that this in- 
strument is to be construed with a view to its federative objects, 
I reply, that this view alone of the subject is in accordance with 
its federative character. 

Another object in perfect accordance with this, may have 
been that of exercising a salutary control over the power of the 
States, whenever thc^t power should be exercised without due 
regard to the fair exercise of distributive justice. The general 
tendency of the legislation of the States at that time to favour 
the debtor, was a consideration which entered deeply into many 
of the provisions of the constitution. And as the power of the 
States over the law of their respective forums remained untouch- 
ed by any other provisions of me constitution; when vesting in 
Congress the power to pass a bankrupt law, it was worthy of 
the wisdom of the Convention to add to it the power to make 
that system uniform and universal. Yet, on this subject, the use 
of the term uniform instead of general, may well raise a doubt 
whether it meant more than that such a law should not be par- 
Holy but have an equal and uniform application in every part of 
the Union. This is in perfect accoraance with the spirit in 
which various other provisions of the constitution are conceived. 
For these two objects there appears to have been much rea- 
son for vesting this power in Congress: but for extending to the 
16 
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18BT. grant the effect of exdusivenesB over the power of the States, tp- 

w^ntO pears to me not only without reason, but to be repelled m 

Ogto Weighty considerations. *^ ^ 

Saimdtrt. ** '^^^^ ^* nothing which, on the face of the constitatkn, 
bears the semblance of direct prohibition on the States to ex- 
ercise this power, and it would seem strange that, if such t 
prohibition had been in the contemplation of the Convention, 
when appropriating an entire section to the enumeration of jno- 
hibitions on the States, they had forgotten this, if they had in* 
tended to enact it. 

The antithetical language adopted in that section, as to every 
other subject to which the power of Congress had been pre- 
viously extended, affords a strong reason to conclude, that some 
direct and express allusion to the power to pass a bankrupt liw 
would have been here inserted also, if they had not intended 
that this power should be concurrently, or, at least, subordinafe- 
ly exercised by the States. It cannot be correct reasoning, to 
rely upon this fact as a ground to infer that the prohibition moA 
be found in some provision not having that antithetical charac- 
ter, since this supposes an intention to insert the prohibition, 
which intention can only be assumed. Its omission is a just 
reason for forming no other conclusion than that it was' purpose* 
ly omitted. But, 

2 It is insisted, that though not express, the prohibition is tobe 
inferred from the grant to Congress to establish uniform laws 
on the subject of bankruptcies throughout the United States; 
and that this grant, standing in connexion with that to establiA 
an uniform rule of naturalization, which is, in its nature, exxsta- 
sive, must receive a similar construction. 

There are many answers to be given to this argument; fud 
the first is, that a mere grant of a State power does not, in itseli, 
necessarily imply an abandonment or relinquishment of the pow- 
er granted, or we should be involved in the absurdity of lay- 
ing to the States the power of taxation, and sundry other pow- 
ers ceded to the general government But much less can siidi 
a consequence foUow from vestbg in the general government a 
power which no State possessed^ and which, all of them combined, 
could not exercise to meet the end proposed in the constitutioiL 
For, if every State in the Union were to pass a bankrupt law is 
the same unvarymg words, althou^ this would, undoubtedly, be 
an uniform system of bankruptcy in its literal sense, it woiddbe 
very tar from answering the grant to Congress. There would 
still need some act of Congress, or some treaty under sanction 
of an act of Congress, to give discharges in one State a ' ** 
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operatioii in the other. Thus then, the inference which we are 1817. 
called upon to make, will he found not to rest upon any actual ^^c^^^^ 
cession of State power, but upon the creation of a new povirer ®t^ 
which no state ever pretended to possess; a power which, so far atunden, 
from necessarily diminishing, or impairing the State power over 
the subject, might find its full exercise in simply recognizing as 
valid, in every State, all discharges which shall be honestly ob- 
tained under the existing laws of any State. 

Again; the inference proposed to be deduced from this grapt 
to Congress, will be found much broader than the principle in 
which die deduction is claimed. For, in this, as in many other 
instances in the constitution, the grant implies only the r^tkt to 
a$mmea/nd exercise a power over the sutject. Why,tlien,shoiud1he 
State powers cease before Congress shall have acted upon the sub- 
ject? or why should that be converted into a present and absolute 
relinquishment of power, which is, in its nature, merely potential, 
and dependant on the discretion of Congress whether and when, 
to enter on the exercise of a power that may supersede it? 

Let any one turn his eye bacK to the time when this grant wag 
made, and say if the situation of the people admitted of an aban^ 
donment of a power so familiar to the jurisprudence of every 
ao universally sustained in its reasonable exercise, by the opinion 
and practice of mankind, and so vitally important to a people over- 
whelmed in debt, and ui^ed to enterprise by the activity of mind 
that is generated by revolutions and free governments, 

I will without confidence affirm, that the constitution had never 
been adopted, had it then been imagined that this question would 
ever have been made, or that the exercise of this power in the 
States should ever have depended upon the views of the tribu- 
nals to which that constitution was about to give existence. The 
argument proposed to be drawn from a comparison of this pow- 
er with that of Congress over naturalization, is not a fair one, 
fi>r the cases aVe not parallel; and if they were, it is by no means 
setded that the States would have been precluded from this pow- 
er if Congress had not assumed it. But, admitting, argumerUi 
gratia^ that they would, still there are considerations bearing 
upon the one power, which have no application to the other. 
Our foreign intercourse being exclusively committed to the ge- 
neral government, it is pecidiarly their province to determine 
who are entitled to the privileges of American citizens, and the 
protection of the American government And the citizens of 
any one State being entitied by the constitution to enjoy the 
rights of citizenship in every other State, that fact creates an 
interest in tins paiiicular in each other's acts, which does not 
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VSBtt exist with rq;ard to their bankrupt laws; since State acts of 
^^•^^"^^ toralization would thus be extraterritorial in their operaticm, 
^^•**" have an influence on the most vital interests of other States. 
Saimden. On these grounds, State laws of naturalization may be broa 
under one of the four heads or classes of powers precluded 
the States, to wit that of incompatibility; and on this groi 
alone, if any, could the States be debarred from exercising t 
power, had Congress not proceeded to assume it There 
therefore, nothing in that argument. 

The ailment deduced from the commercial character 
bankrupt laws is still more unfortunate. It is but necessarj 
follow it out, and the inference, if any, deducible from it, wiU I 
found to be direct and conclusive in favour of the State r^ 
over this subject For if, in consideration of the power veste 
in Congress over foreign commerce, and the commerce betwee 
the States, it was proper to vest a power over bankruptcie 
that should pervade the States; it would seem, that by leaviqi 
the regulation of internal commerce in the power of the States 
it becune equally proper to leave the exercise of this po#Q 
within their own limits unimpaired. 

With regard to the universal understanding of the Americti 
people on this subject, there cannot be two opinions. If evei 
contemporaneous exposition, and the ctear understanding of the 
contracting parties, or of the legislating power, (it is no matter 
in which lignt it be cnnsidered,) could be resorted to as tfie 
means of expounding an instrument, the continuing and unimpair- 
ed existence of this power in the States ought never to nave 
been controverted. Nor was it controverted until the repeddf 
the bankrupt act of 1800, or until a state of thmgs arose in 
which the means of compelling a resort to the exercise of thki 
power by the United States became a subject of much interest 
Previously to that period, the States remained in the peaceable 
exercise of this power, under circumstances entitled to great 
consideration. In every State in the Union was the adoption of 
the constitution resisted by men of the keenest and;nost compre- 
hensive minds; and if an argument, such as this, so calculated to 
fasten on the minds of a people, jealous of State rights, and 
deeply involved in debt, could have been imagined, it never 
would have escaped them. Yet no where does it appear to have 
been thought of; and, after adopting the constitution, in every part 
of the Union, we find the very framers of it every where amoi^ 
the leadbg men ui public life, and legislating or adjudicating 
under the most solemn oath to maintain the constitution of the 
United States, yet no where imagining that, in the exercise of 
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this power, th^ violated their oaths, or transcended their rights. 1827 
Every where too, the principle was practically acquiesced in, thai v^v*^ 
taking away the power to pass a law on a patiicular subject was equi-' Ogden 
valent to a repeal of existing laws on that subject. Yet in no in- saundMt. 
stance was it contended that the bankrupt laws of the States 
were repealed, while those on navigation, commerce, tl^e admi- 
rality jurisdiction, and various others, were at once abandoned 
"without the formality of a repeal. With regard to their bank- 
rupt or insolvent laws, they went on carrying them into effect 
and abrogating, and re-enacting them, without a doubt of their 
liiil and unimpaired power over the subject Finally, when the 
bankrupt law of 1800 was enacted, the only power diat seem- 
ed interested in denying the right; to the States, formally pro- 
nounced a full and absolute recognition of that right It is im- 
.possible for language to be more full and explicit on the subject, 
than is the sixth section of this act of Congress. It ackn9w- 
ledges both the validity of existing laws, and the right of pass- 
ing future laws. The practical construction given by that act, 
to the constitution is precisely this, that U amounts only to a 
right to assume the power to legislate on the suited y and therefore^ 
€iSrogate$ or suspends the existing laws, only so far as they may 
€lcuh with the provisions of the act of Congress. This construc- 
tion was universally acquiesced in, for it was that on which 
there had previously prevailed but one opinion from the date of 
the constitution. 

Much alarm has been expressed respecting the inharmonious, 
operation of so many systems, all operating at the same time. 
But I must say that I cannot discover any real ground for these 
apprehensions. Nothing but a future operation is here contend- 
ed for, and nothing is easier than to avoid those rocks and quick- 
sands which are visible to all. Most of the dangers are imagi- 
nary, for the interests of each community, its respect for the 
opinion of mankind, and a remnant of moral feeling which will 
not cease to operate in the worst of times, will always present 
important barriers against the gross violation of principle. How 
is the general government itself made up, but of the same ma- 
terials which separately make up the governments of the 
States? 

It is a very important fact, and calculated to dissipate the 
fears of those who seriously apprehended danger from this 
quarter, that the powers assumed and exercised by the States^ 
over this subject did not compose any part of the grounds of 
complaint by Great Britain, when negociating with our govern- 
ment on the subject of violations of tiie treaty of peace. Nor 



•♦v. 



T. 

Stvnden. 



IM DECISIONS OF THE SUPREME COURT 

1817. if it immaterial aa an historical fact, to show the evil aga 
^^v«^^ which the coiiatitutioii really intended to provide a remedy. 

OffAM d^d, it IS a solecism to suppose, that the permanent laws (k\ 
government, particularly those which relate to the administ 
tion of justice between individuals, can be radically unequal 
even unwise. It is scarcely ever so in despotic goverments^ mo 
less in those in which the good of the whole is the predon 
Dating principle. The danger to be apprehended^ is from te 
porary provisions and desultory legislation; and this seldcm h 
a view to future contracts. 

At all events, whatever be the degree of evil to be produce 
by such laws, the limits of its action are necessarily confined I 
the territory of those who inflict it The ultimate object in di 
nying to the States this power, would seem to be, to give th 
evil a wider range, if it be one, by extending the benefit of dii 
charges over the whole of the Union. But it is impossible t 
simpose, that the framers of the constitution could have reg^ 
ed the exercise of this power as an evil in the abstract, else the] 
would hardly have engrafted it upon that instrument which wu 
to become the great safeguard of public justice and publk^ mo- 
rals. 

And had they been so jealous of the exercise of this powei 
in the States, it is not credible that they would have left mum- 
paired those unquestionable powers over the administration of 
justice which the States do exercise, and which in their immo^ 
ral exercise, might leave to the creditor the mere shadow of 
justice. The debtor's person, no one doubts, may be exempted 
firom execution. But tnere is high precedent for exempting Us 
lands; and public feeling would fully sustain an exemption of his 
slaves. What is to prevent the extension of exemption, until 
nothug is left but the mere mockery of a judgment, without 
the means of enforcing its satisfaction? 

But it is not only in their execution laws, that the creditor 
has been lefl to the justice and honour of the States for his se- 
curity. Every judiciary in the Union owes its existence to 
some legislative act; what is to prevent a repeal of that act? 
and then, what becomes of his remedy, if he has no access to 
the Courts of the Union? Or what is to prevent the extension 
of the right to imparl? of the times to plead? of the interval 
between the sittings of the State Courts? Where is the remedy 
against all this? and why were not these powers taken ako 
from the States, if they could not be trusted with the suboidi* 
nate and incidental power here denied them? The truth is, the 
Convention saw all this, and saw the impossibility of providing 
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Hn adequate remedy for such mischieft, if it was not to be found I6ST 
ultimately in the wisdom and virtue of the State rulers, under 
the salutary control of that republican form of government 
which it guarantees to every State. Fot the foreigner and the 
cUizens of other States^ it provides the safeguard of a tribunal 
which cannot be controlled by State laws in the application of 
the remedy; and for the protection of all, was interposed, that 
oath which it requires to be administered to all the public func- 
tionaries, as well of the States, as the United States. It may be 
called the ruling principle of the constitution, to interfere as lit* 
tie as possible between the citizen and his own State govern- 
ment; and hence, with a few safeguards of a very general na- 
ture, the executive, legislative and judicial functions of the 
States are left as they were, as to their own citizens, and as to 
all internal concerns. It is not pretended that this discharge 
could operate upon the rights of the citizen of any other State, 
unless his contract was entered into in the State that gave it, or 
Unless he had voluntarily submitted himself to the Ux fori of 
the State before the dischai^e, in both which instances he is sub- 
jected to its effects by his own voluntary act 

For these considerations, I pronounce the exclusive power of 
Congress over the relief of insolvents untenable, and the dan- 
gers apprehdnded from the contrary doctrine unreal. 

We will next inquire whether the States are precluded from 
the exercise of this power by that clause ih the constitution, 
which declares that no State shall ^^pass any bill of attainder, 
ex post facto law, or law impairing the obligation o( contracts.'' 

This law of the State of New- York is supposed to have 
violated the obligation of a contract^ by releasing Ogden ftom 
a debt which he had not satisfied; and the decision turns upon the 
question, first, in what consists the obligation of a contract? 
imd, secondly, whether the act of New- York will amount to a 
violation of &at obligation, in the sense of the constitution. 

The first of these questions has been so often examined and 
conndered in this and other Courts of the United States, and 
so little progress has yet been made in fixing the precise mean- 
ing of the words ^^obligation of a contract,'' tiiat I should turn 
in despair from the inquiry, were I not convinced that the diffi- 
culties, the question presents are mostly factitious, and the re- 
•dt of refinement and technicality; or of attempts at definition 
made in terms defective both in precision and comprehensive- 
ness. Right or wrong, I come to my conclusion on their mean- 
ing, as applied to executory contracts, the subject now before 
OB, by a smiple and sbort-faanded exposition. 
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18ST. Right and obligation are considered by all ethical writers as 
^^^^^^^ correlative terms: Whatever I by my contract give another 
Ogden a right to require of me, I by that lay myself under an obligi- 
Saunders. ^^^ ^ P^^^ ^^ bestow. The obligation of every contract WiO 
then consist of that right or power over my will or actioDS, 
which I, by mv contract, confer on another. And that r^ 
and power will be found to be measured neither by moral law 
alone, nor universal law alone, nor by the laws of society alone, 
but by a combination of the three, — an operation in wluch the 
moral law is explained and applied by the law of nature, and 
both modified and adapted to die exigencies of society by po- 
sitive law. The constitution was framed for society, and an 
advanced state of society, in which I will undertake tosay thik 
all the contracts of men receive a relative, and not a positive 
interpretation: for the rights of all must be held and enjoyed in 
subserviency to the good of the whole. The State construes 
them, the State applies them, the State controls them, and the 
State decides how far the social exercise of the rights dieygive 
us over each other can be justly asserted. I say the social ex- 
ercise of these rights, because in a state of nature, they are as* 
serted over a fellow creature, but in a state of society, over a 
fellow citizen. Yet, it is worthy of observation, how closdj 
the analogy is preserved between the assertion of these righto 
in a state of nature and a state of society, in their appUcatuttto 
the class of contracts under consideration. 

Two men, A. and B., having no previous connexion with each 
other, (we may suppose them even of hostile nations,) are thrown 
upon a desert island^ The first, having had the good fortune to 
procure food, bestows a part of it upon the other, and he coih 
tracts to return an equivalent in kind. It is obvious here, that E 
subjects himself to something more than the moral obligation of 
bis contract, and that the law of nature, and the sense of man- 
kind, would justify A. in resorting to any means in his power 
to compel a compliance with this contract. But if it should ap- 
pear that B., by sickness, by accident, or circumstances be* 
yond human controU however superinduced, could not possiUy 
comply with his contract, the decision would be otherwise, and 
the exercise of compulsory power over B. would be followed 
with the indignation of n^ankind. He has carried the power 
conferred on him over the will or actions of another beyond 
their legitimate extent, and done injustice in his turn. ^^Summm 
jus efit mmma injuria?^ 

The process of parties, from the initiation to the consum- 
mation of their rights, is exactly pardlel to dus in a state of 
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Bociety. WitK this difference, that in the concoction of their I8S?« 
contracts, they are controlled by the Jaws of the society oi ^^'v-^^ 
which they are members; and. for the constructicyn and enforce- ^Hb^ - 
ment of their contracts, they rest upOn the functionaries of its 
government. They can enter into no cqiati^act Which the laws 
of that community forbid, and the validity and effect of Ijbeir 
contracts is what the existing laws give to them. The remedy 
is no longer retained in their own hands, but surrendered to the 
community, to a powe^ competent to do justice, and bound to 
discharge towafds them the acknowledged duties of govern- 
ment to society, according to received principles of equfd jus- 
tice. The public duty, in this respect, is the substitute for that 
right which' they possessed in a state of natufre, to enforce the 

, fulfilment of contracts; and ilf*, even in a state of nature, limitg 
were prescribed by the reason and nature of things, to the ex* 
ercise of individilal power in enacting the fulfilment of con- 
tracts, much more, will they be in a state of society. For it is 
among the duties of society to enforce the rights of humanity; 
and both the debtor and the society have their interests in the ad- 
ministration of justice, and in the general good; interests which 
must not be swallowed up and lost sight of while yielding atten- 

. tion to the claim of the creditor. The debtor may plead -.the 
visitations ol Providence, and the society has ap interest in pre- 
serving every member of the community from despondency— 
in relievihg, hiin from a hopeless state of prostn^tion, in which 
he would be useless to himself, his family, and the .community. 
When that state of, things has arrived in which the community 
has fairly and fully discharged its duties to the creditor, and in 
which pursuing the debtor any longer would dei^troy the one, 
without benefitting the other, must always be a^question to. be 
determined by the common guardian of the. rights of both; and 
in this originates the power exercised by governments in favour 
of insolvents. It grows out of the administration of justice, 
and b a necessary appendage to it 

There was a time whena different idea prevailed, and then it 
was supposed that the rights of the creditor required the siale <^ 
the debtor, and his family. A similar notion, now prevaib on 
the coast of Africa, and is often exercised there by brute force. 
It is worthy only of the country iq: which it now exists, and of 
that state of society in which it once originated and prevailed. 
'^Lex non cogU ad impossibUia^'* is a maxim applied by law 
to the contracts of parties in a hundred ways. And where is 
the objection, in a moral or political view, to applying it to the 
.17 
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f6l7 ezercifle of the power to reliere insolvents? It is in and. 
^«^^^^^ with this maxim, that the power to relieve them is exercii 
^H;^ and if it never was imagined, that, in other cases, this oia: 
violated the obligation of contracts, I see no reason' why. 
.fair, ordinary, and reasonable exercise of it in this instai 
f should be subjected to that imputation. 

If it be objected to these views of the subject, that they i 
as applicable to contracts prior to the law, as to thbse poster 
to It, and, therefore, inconsistent with the decision in the ca 
of ISturges v. CrotontrwhieM, my reply, is, that I. think this ) 
objection to its correctness. I entertained this opinion the 
ana have seen no reason to doubt it since. But if applicable 
the case of prior debts, muUo fortiori^ will it be so to these ca 
tracted subsequent to such law, the posterior date of the coi 
tract removes <all doubt of its being in the fair and unezceptioi 
"able administration of justice that the discharge i^ awarded. 

I must not be understood here, as reasoning upon theassomp 
tion that tbb remedy is grafted into the contract I hold tb 
doctrine untenable, and infinitely more restrictive On State pow 
er than the doctrine contended for by the opposite party. Since 
if the remedy enters into the contract, then the States lose d 

rwer to alter their laws for the administration of justice. Yet, 
freely admit, that the remedy enters into the views of the 
parties when contracting; that the constitution pledges the 
States to every creditor for the full, and fair, and candid exer- 
cise of State power to the ends of justice, according to its of^ 
dinary administration, uninfluenced bv views to lighten, or les- 
sen, or defer the obligation to which each contract fairly md 
leigally subjects the individual who enters into it Whenever 
an individual enters into a contract, I think his assent is to be 
inferred, to abide by those rules in the administration of justice 
which belong to the jurisprudence of the country of the con- 
tract. And when compelled to pursue his debtor in other 
States, he is equally bound to acquiesce in the law of the forum 
to which he subjects himself. The law of the conthict remains 
the same every where,* and it will be the same in every tribunal; 
but (he remedy necessarily varies, and with it the effect of the 
constitutional pledge, which can only have relation to the lawiB 
of distributive justice known to the policy of each State seve- 
rally. It is very true, that inconveniences may occasionally 
grow out of irregularities in the administration of justice by the 
States. But the citizen of the same State is referred to his in- 
fluence over his own institutions for bis security, and the citi- 
zens of the other States have the institutions and powers of the 
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* general governqacnt to resort ta And this is all the s^uritj 
the constitution ever intended to.hpld out,4gainst the undue eXf 
ereise.of the power of the iStatesover their own contractSiand 
their own jurisprudence. ., . 

• But, since a jkndwledge of the laws, .policy, ,and juri^pnir 
dence of a" State, is necessarily imputed to every one enteriog 
ijotto contracts within its jurisdiction, of what surprisi^ ean be 
cpmplain, or what violation of public faith, who still enters in^ 
cbntracts under that knowledge? It is no reply to urge, tbat^ at 
the same time knowing of the constitution, be had a right \/9 
'suppose the discharge voi^ and inoperative, since this would be 
but speculating on a legal opinio|i, in which, if he proves ma^ 
taken, he ha^ still nothing to complain of but his own temerity^ 
and co]i\cerning which, all tl^at come' after this decision, at leasjt|^ 
cannot complain of being misled by their ignorance or misap- 
prehensions. Their knowledge of the existing laws of l£e 
State will henceforward be unqualified, and was so, in the view 
of the law, before this decision was made. 

It is now about twelve or fourteen years since I was called 

rn, on my circuit, in the case of GellyCUmonge S^' Co. v. If. 
ote, to review all this doctrine. The causje was ably argued 
by gentlemen whose talents are well known in this capitol| an^ 
the opinions which I then formed, I have seen ho reason sinpe 
to distrust. 

It appears to ix^e, that i, great part of the difficulties of the 
cause, arise from not giving sufficient weight to the general in- 
tent of this clause in the constitution, and subjecting it to a se- 
vere literal construction, which would be better adapted to spe- 
cial pleadings. 

By classing bills of attainder, ex post facto laws, and laws 
impairing the obligation of contracts together, the general in- 
tent becomes very apparent; it is a general provision against 
arbitrary and tyrann^cad legislation over existing rights, whether 
of person or property. It is true, that some confusion has arisen 
from an opinion, which seems early, and without diie examina- 
tion, to have found its way into this Court; that the phrase ^^ex 
post fado^'^ was confiued to laws affecting criminal acts alone. 
The fact, upon examination, will be found otherwise; for neither 
in its signification or uses is it thus restricted. It applies to 
civil as well as to criminal acts, (1 Shep. 'youc/i. 68. 70. 73.) 
and with this enlarged signification attached to that phrase, the 

Purport of the clause would be, Hluii the States shall paU no 
Ktr, attaching to the acts of individuals . other^ effects ' or consih 
qmnca than those attached, to them by the laws existing gi their 




tai DEK7IS10NS OP THE SUPREME COURT 

Ifin iale; andMc(mtr€^thu$con8truedjSl^ 

id thdr jutt and reascmable purport,'*^ 

Bat to assign to contracts, universally, a literal purport, 
to exact for them a rigid literal fulfilment, could not have I 
the intent of the constitution. 'It is repelled by a hundred 
amples. Societies exercise a positive control as well over 
inception, construction, and fulfilment of contracts, as over 
form and measure of the remedy to enforce them. 

As instances of the first, take the Contract imputed to 
drawer of a hill, or endorser of a note, with its modificatio 
the deviations of the law from the literal contract of the part 
to a penal bond, a mortgage, a policy of insurance, bottom 
bond, and various others that might be enumerated^ And i 
instances of discretion exercised in applying the remedy, tai 
ihe time for which executors are exempted from suit; the e 
emotion of members of legislatures; of judges; of persons t 
trading Courts, or going to elections; the preferences giveta 
the marshalling of assets; sales on credit for a present del 
shutting pf Courts altogether against gaming debts and usurioi 
contracts, and above all, cuts of Umitaiion. I hold it impossi 
ble to maintain, the constitutionality of an act of liihitation, i 
the modification of the remedy against debtors, implied in ib 
discharge of insolvents, is unconstitutional. I have seen nodis 
tinction between the cases that can bear examination. ' 

It is in vain to say that acts of limitation appertain to the re 
medy only: both descriptions of laws appertain to the remedy, 
aid exactly in the same way; they put a period to the remedy, 
and upon the same tei^^s, by what has been called, a tender c) 
foper money in the form of a plea^ and to the advantage of the 
insolvent laws, since if the debtor can pay, he has been made to 
jiay. But the door of justice is shut in the face of the credi- 
tor in the other instance, without an inquiry on the subject of 
the debtor's capacity to pay. And it is equally vain to say, djat 
ihe act of limitation raises a presumption of payment, since it 
cannot be taken advantage of on the general issue, without pro- 
ybioH by statute; and the only legal form of a plea implies aa 
JBlcknowledgenoent that the debt has not been paid. 

Yet so universal is the assent of mankind in favour of. limitar* 
tiok acts, that it is the opinion of profound politiciains^ that no 
nation. could subsist without one. 

The right, then, of the creditor, to the aid of the jpublic arnji 
for the recovery of contracts, is not absolute and unlmiited, but 
may be modified by the necessities or policy of societies; And 
this, together with the contract itself, must be tAkenby theindi- 




ON INSOLVENCY. I ' ' ' ,"tJ8 

vidual, subject to such restrictions and condition^ a^^ui^ impqscjl 18S7 
by the laws of the country.. The right fo pass bankrupt laws is ' 
asserted by.every civilized nation in the world. And in no wri- 
ter, I will venture to s^y, has it eveft. been suggested, that the 
power of annulling such contracts, universadily exercised under 
their bankrupt or insolvent systeifts, involves a violatioft of the 
obligation of contracts. In international law, the subject is 
perfectly understood, and the right generally acquiesced in; and 
yet the denial of justice is, by the same code, an acknowledged 
cause of war.. . . • . ' 

But, it is contended, that if the obligation of a contract has 
relation at all to the laws which give or modify the i^femedy, 
then the obligation of a contract is ambulatory, and uncertab, 
and will mean a- different thing in every State in which it may be 
necessary to enforce the contract. 

Thei^ is no question that this effect follows; and yet, after 
this concession, it will still remain to be shown how any viola* 
tion of the obligation of the contract can arise from that cause; 
•It is a casualty well known tQ the creditor wben he enters in& 
the contract and if obliged to prosecute his rights in anolher 
State, what more can he claim of that State, than that its Courts 
Shan be opened to him on the same terms on which they igre 
open to other individuals? It is only by voluntarily subjecting 
himself to the lex fori of a State, that he can be brought withiii 
the provision of its statutes in favour of debtors, since, in no 
other instance, does any State pretend to a right to ^discharge 
the contracts entered into jn another State. He who enters into 
a pecuniarv contract, knowing that he may have to pursue his 
debtor, if he flees from justice, casts himself, in fact, upon the 
justice of nations. 

It has also been urged, with an earnestness that could only 

Eroceed from deep cl»nviction, that insolvent laws were tender 
iws of the worst description, And that it is impossible to main- 
tain the constitutionality of insolvent laws that have a future 
operation, without asserting the right of the States to pass ten- 
der laws, provided such laws are cohiined to a future opera- 
tion. 

Yet to all this there appears- to be a simple and conclusive an- 
swer. The prohibition in the constitution to make any thing 
but gold or silver coin a tender in payment of -debts is express 
and universal. The framers of the constitution regarded it as 
an evil to be repelled without modification; they have^ there- 
fore, lefldiothing to be inferred or deduced from construction on 
this subject But the contrary is the fact with regard to insd- 
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1627« . vent laws; it contains no express prdhibitioa to pass such lain, 
and w,e are palled upon!, here to deduce 5uch a prohibition fron 
a clause, which is any thing hut explicit, and which 'already has 
be^n judicially declared t& embrace a great variety of pthcr 
mibjeots. The inquiry, then/ is open and indispensable in rela- 
tion tofcsolvent laws, prospective or retrospective, whether thej 
do,-iti the sense of the constitution, violate the obligation tf 
contiracts? I'here would be much in the argument, if there was 
no express prohibition against passing tender laws;* but with 
such express prohibition, th^ cases have no apalogy. Andj in- 
tlej)endent of the diflFerent provisions in the constitution, there 
k a distinction existing between tender laws ;and in6<!dveat laws 
in their object and policy, which sufficiently points qut the 
]»*lnciple upon which the constitution acts iq)on them as several 
and distinct; a tender law suf^oses a capacity in the debtor.to 
pay and satisfy the debt in some way, but the discharge of .an 
msolveat is founded in his incapacity ever to pay, which inct- 
. pacity 13 judicially determined according to the laws of ^ 
State that passes- it The , one imports a positive violation of the 
contract, since all contracts to pay, not expressed. vOtherwiae, 
have ;relation to payment in the, current coin of the cpimtry, the 
other imports an impossibility that the creditpr ever can Mfil 
the contract 

If it be urged, that to assume this impossibility is itself ana^ 
bitrary act,' that parties have in view something more than fi^ 
spnt po^essions, that they look to future* acquisitions, that in- 
dustry, talents and integrity are as confidently trusted as pro-, 
perty itself; and, to release them from this liability, impairs the 
obligation of 6ontraots; plausible as the argument may seem, I 
think the answer is obvious and incontrovertible* 

Whf may not the community set bonds to the will of the cofl- 
tracting parties in this as in every other kiatance? That will ia 
continued in ih6 instances 6f giming debts, usurious cDiitrapta, 
marriage, hrokage bonds, and various others; and why may not 
the oomtounity also declare that, "Idok to what you will, no 
contract formed within the territory which we govern shall be 
valid as against future acquisitions;" "we have an interest in die 
happiness, and services, and^families of this community, which 
shall not be superseded by individual views?" Who can doubt 
Ae. power of the State to prohibit her citizens from runhiii^ in 
debt altogether? A measure a thousand times wiser than that 
impulse to speculation and ruin, which has hitherto been com- 
municated to iqdividuals by our public policy. And if to be 
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prohibited altogethet, where is the limit which may not be set IBVH 
both to the acts and the views erf the contracting parties? " ^^ ' _ "■**■'; 

Wheli considering the first question in this cau^e, I tock oc- ^c* 
casion to remark on the evidence of contemporaneous exposi- stuntoj. 
tion deducible from Well known facts. Every candid mind will 
admit that this is a very different thing from contending that the 
frequent riepetition'of wrong will create a right. It proceeds 
upon the presumption, that the cotemporaries of the constitu- 
tion have claims to our deference on the question of right, be-* 
cause they' had the best opportunities of informing themselves 
of the understanding of the framers of the constitution, and of 
the sense put upon it by the people when it was adopted by 
them; and in this point of view it is obvious that the considera* 
tion bears as strongly upon the second point in the cause as on 
the first. For, had there been any possible ground to think 
otherwise, who oould suppose that such men, and so many of 
them, acting under the most solemn oath, tfnd generally acting 
rather under a feeling of jeaJousy of the power of the general 
government than otherwise, would universalljr have acted upon 
the conviction, that the power to relieve insolvents by a dis*, 
- qharge from the debt had not been taken from the States by the 
article prohibiting the violation of contracts? The whole his^' 
tory of the times, up to a time subsequent to the repeal of the 
bankrupt law, indicates a settled knowledge of the contrary. 
. If it be objected to the views which I have taken of this 
subject, that they imply a departure from the direct an^ literal 
meaning of terms, in order to substitute an artificial oi' compli* 
Gated exposition; my reply is, that the error is on the otiier 
side; qui hasret in litera^ hceret in cortice. All the notions of so* 
ciety, particularly in their jurispradence, are more or less arti- 
ficial; our constitution no where speaks the language of men in 
a state of nature; .let any one attempt a literal exposition of the 

rhrase which immediately precedes the one under consideration, 
mean '^ex post Jacto^'* and he will soon acknowledge a fail- 
ure. . Or let him reflect on the mysteries that hang around the' 
little slip of paper which lawyers know by the title of a bail* 
. piece. The truth is, that even compared with the principles of 
natural law, scarcely any contract imposes an obligation con- 
formable to the literal meanijag of terms. He who enters into a 
contract to follow the plough for the year, is not held to its lite- ' 
ral performance, since many casualties may intervene which 
would release him from the obligation without actual perform* 
ance. There is a very striking illustration of this principle to 
be found in many instances in the books; I mean those cases in 
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VSSlt.. which parties are released from their contracts by a. declaratioD 
' of w^ir, or^ where laws are passed renderings that unlawful, evea 
incidentally, which was lawful at the time of the contract 
Now, in both these instances, it is the goyernmei\t that puts an 
end to the contract, and yet no one ever imagined that it there- 
by violates the obligation of a contract. • 

It IS, therefore,; far from being true, as a general proposition, 
"that a government necessarily violates the obligation of a con- 
tract, which it put? an end to without performance." It is the 
motive, the policy, the object, that must characterize the legis- 
lative act, ib affect it with the imputation, of violating the odbli- 
gation of contracts. 

In the effort to get rid of the universal Vote of noiaqkind in 
favour of limitation acts, and laws against gaming, usury, mar- 
riage, brokage, buying- and selling of offices,. and many of the 
same description, we have heard it argued, that, as to limitation 
acts, the creditor has nothing to complain of because time is al- 
lowed him, of which, if he does not. avail himself, it is his own 
Begled; and as to all others, there is no contract * violated, be- 
cause there was none ever incurred. But it is obvious that this 
mode of answering the argument involves a surrender to us (^ 
our whole ground. It admits the right of the government to 
limit and define the power of contracting,, and the extent of the 
creditor's remedy against his idebtor; to regard other rights be- 
sides his, and to modify his rights so as^ toFet them override en* 
tirely the general interests of society, the interests of the com- 
'munity itself in the talent ^and services of the debtor, the regard 
due to his happiness, and to the claims of his family upon him 
and upon the government. . 

No one questions the duty of the government to protect and 
enforce the just rights of every individual over all within its 
control. WhSit we contend for is no more than this, that it is 
equally the duty and right of governments to impose limits to 
the avarice and tyranny of individuals, so ^ not to sufferop- 
pression to be e:^ercisea under the semblance of right and jv- 
tice. It is true, that in the exercise of this power, govern- 
ments themselves may sometimes be the authors of oppression 
and injustice; but, wherever the constitution could imposeliniits 
to such power, it has done so; and if it has not beefi able to 
' impose dfectual and universal restraints, it arises ody £rom the 
extreme difficulty of regulating the movements of sovereign 
power; and the absolute necessity, after every effort that can 
be made to govern effectually, that will, still exist to leave some 
^ace for the* exercise of discretion, ^ the influeoGe of ysBr 
tice and wisdom. 
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Mr. Justice Thompson. This action is founded on several. 163T« 
bills of exchange, bearing date in September, 1806, drawn by 
Ji Jordan j upon Ogden, the plaintiflfin error, in favour of Saun- 
ders, the,desendant in error. The drawer and payee; at the 
date of the bills, were citizens of, and resident in, Kentucky. 
Ogden was a citizen of, and resident in. New- York, where the 
bills were presented, and accepted by him, but wiere not paid 
when they came to maturity, and are still unpaid. Ogden sets 
up, in bar of this action, his discharge under the insolvent law 
of the State of New- York, passed in April, 1801, as one of the 
revised laws of that State. His discharge was duly obtained on 
the 19th of April, 1808, he having as^gned all his property for 
the benefit of his creditors; and having, in all respects, complied 
with the laws of New- York for giving relief in cases of insol- 
vency. These proceedings, according to those laws, discharg- 
ed the insolvent from all debts due at the time of the assign- 
ment, or contracted for before that time, though payable after- 
wards, except in some specified cases, which do not afiect the 
present question. From this brief statement it appears, that Og^ 
den, being sued upon his acceptances of the bills in question, the 
contract was made^ and to be execute^ within the StaJte of JVei9- 
Yofk^ and was made fsuhsequeni to the passage of the law un- 
der which he was discharged. Under these circumstances, the 
general question presented for decision is, whether this dis- 
charge can be set up in bar of the present 'suit. It is not pre- 
tended, but that if the law under which the discharge was ob- 
tained, is valid, and the dischai^e is to have its effect according 
to the provisions of that law, it is an effectual bar to any recov- 
ery against Ogden. But, it is alleged, that this law is void un- 
der the prohibition in the constitution of the United States, (art 
1. sec. 10.) which declares, that ^^no State shall pass any law 
impairing the obligation of contracts." So that the inquiry 
here is, whether the law of New- York, under which the dis- 
charge was obtained, is repugnant to this tdause in the consti- 
tution, and, upon the most mature consideration^ I have arrived 
at the conclusion, that the law is not void, and that the discharge 
set up by the plaintiff in error is an effectual protection against any 
liability upon the bills in question. In considering this question, 
I have assumed, that the point now presented is altc^ether un- 
decided, and entirely open for discussion. Althoughseveral cases 
have been before the Court wjiich may have a becuring upon 
the question, yet, upon the argument, the particular point novip 
raised has been treated by the counsel as still open for decisjjOOw 
18 
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18t7. and so considered by the Court, by p^Boittii^ its discusi 
WN/-^ Although the law under which Ogden was discharged appe 
OgdNi by the record, to have been passed in the year 1801, yet, i 
gJ[v^ proper to notice, that this was a mere revision and re-enactn 
of a law which was in force as early, at least, as< from the y 
1788, and whidi has continued b force from that time to 
present, (except from the third of April, 1811, until the 14tli 
February, 1812,) in all its material provisions, which have a 
bearing upon the present question. To declare a law null a 
void after such a lapse of time, and thereby prostrate a systi 
which has been in operation for nearly forty years,, ought to 
called for by some urgent necessity, and founded upon reaso 
and principles scarcely admitting of doubt In our complex sj 
tern of government, we must expect that questions involving tl 
jurisdictional limits between the general and State government 
will frequently arise; and they are always questions of great di 
licacy, and can never be met without feeling deeply and sei 
sibly impressed with the sentiment, that this is the point upo 
which the harmony of our system is most exposed to interrup 
tion. Whenever such a question is presented for decision, 
cannot better express my views of the leading principles whid 
ought to govern this Court, than in the language of the CooTi 
itself in the case of Fletcher v. Peck (6. Crunch, 128.) "Thi 
question (says that Court) whether a law be void for its irepug- 
nancy to the constitution, is, at all times, a question of much de- 
licacy, which ought seldom or ever to be decided in the ajBSnna- 
tive m a doubtful case. The Court, when impelled by duty to 
render such a judgment, would be unworthy of its station, could 
it be unmindful of the solemn obligation which that station im- 
poses. But, it is not on slight implication, and vague conjecture, 
that the legislature is to be pronounced to have transcended its 
powers, and its acts to be considered void. The opposition be- 
tween the constitution and the law should be such, that the 
judge feels a clear and strong conviction of their incompatibility 
with each other." If such be the rule by which the examina- 
tion of this case is to be governed and tried, (and that it is no one 
can doubt,) I am certainly not prepared to say, that it is not, 
at least, a doubtftil case, or that I feel a clear conviction that the 
law in question is incompatible with the constitution qf the 
United States. 

In the discussion at the bar, this has rightly been considered 
a Question relating to the division of power between the general 
and State governments. And in the consideration of all such 
questions, it cannot be too oftien repeated, (although universally 
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admitted,) or too deeply impressed on the mind, that all' the 18S7* 
powers of the general government are derived solely from the v^y^-' 
constitution; and that whatever power is not conferred by that ' Ogden 
charter, is reserved to the States respectively, or to the people. gi^Jjen, 
The State of New-^^York, when the law in question was passed, 
(for I consider thiM <nere continuation of the Insolvent Act of 
1788,) was in the ^due and rightful exercise of its powers as an 
independent government; and unless this power has been surren- 

' dered by the constitution of the United States, it still remains 
in the State. And in this view, whether the law in question be 
called a bankrupt or an insolvent law, is wholly immaterial; it 
was such a law that a sovereign State had aright to pass; and 
the simple inquiry is, whether that right has been surrendered. 
No difficulty arises here out of any inquiry about express or 
implied powers granted by the constitution. If the States have 
no authority to pass laws like this, it must be in consequence of the 

' express provision, ^^that no State shall pass any law impairing 
the obligation of contracts.'' 

It is admitted, and has so been decided by this Court, that a 
State law, dischai^ng insolvent debtors from their contracts, 
entered into antecedent to the passing of the law, falls within this 
clause in the constitution, and is void. In the case now before 
the Court, the contract was made subsequent to the passage of 
the law; and this, it is believed, forms a solid ground of distinc- 
tion, whether tested by the letter, or the spirit and policy of the 
prohibition. It was not denied on the argument, and, I presume, 
cannot be, but that a law may be void in part and good in part; 
or, in other words, that it may be void, so far as it has a retros- 
pective application to past contracts, and valid, as applied pro- 
spectively to future contracts. The distinction was takqn by 
the Court in the third Circuit, in the case of Golden v. Princey 
(5 HalVs L. J. 502.^ and which, I believe, was the first <^ase that 
brought into discussion the validity of a State law analogous to 
the one now under consideration. It was there held, that the 
law was unconstitutional in relation to that particular case, be- 
cause it impaired the obligation of the contract, by discharging 
the debtor from the payment of his debts, due or contracted for 
bifore the passage of the law. But it was admitted, that a law, 
prospective in its operation, under which a contract afterwards 
made might be avoided in a way differentfrom that promded by the 
parties, would be clearly constitutional. And blow is this dis- 
tinction to be sustained, except on the ground that oontnu^ts are 
deemed to be made in reference to ihe existing law, and to be 
govenied, regulated, and controlled by its piovi8ion&^ As the 
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16BT. question before the Court was the validity of an insolvent law, 
^-^^N'"^' which discharged the debtor from all contracts, the distinction 

Ogd«> Bttugt have been made in reference to the operation of the do- 
charge upon contracts ipade before, and such as were made afler 
the passage of the law, and is, therefore, a case bearing directly 
iipon the question now before the Court. That the powet given' 
by the constitution to Congress, to establish uniform. laws oa 
tne subject of bankruptcies throughout the United States, doQ 
not withdraw the subject entirely from the States, is settled by 
the case of Sturges v. Crownmshieldj (4 Wheat. Rep. 191.) It 
is there expressly held, that ^^until the power to pass unjfom 
lam on the subject of bankruptcies is exercised by Congress, 
the States are not forbidden to pass a bankrupt law, pix)vided 
it contain no principle which violates the 10th section of Aft 
first article of the constitution of the United States.'' And tin 
case also decides j that the right of the States to . pass bankn^ 
laws is not extinguished^ but is only swpendedhj t}ie eiiactmort 
of a general bankrupt law by Congress, and that a repeal c^ thst 
kw removes disability to the exercise of the power by the States; 
86 that &e question now before the Court, is narrowed down to the 
single inquiry, whether a State bankrupt law, operatir^ prosper 
twely upon contracts made after its enactment, impairs the obliga- 
tion of such contract, within the sense and meaningx)f the constiti* 
tion of the United States. 

This clause in the constitution has given rise to much discus- 
sion, and great diversity of opinion has been entertained as td 
its true interpretation. Its application to some cases may be 
plain and palpable, to others more doubtful. But, so far as re- 
lates to the particular question now under consideration, the 
weight of juojicial opinions in the Stat^ Courts is altogether io 
favour of Uie constitutionality of the law, so far as my examini- 
tion has extended. And, indeed, I am not aware of a sii^le 
contrary opinion. (13 Mass. Rep. I. 16 Johns. Rep. 2S3. 1 
Johns. Ch. Rep. 299. 5 Binn. Rep. 264. 5. HalVs L. J. 5^. 
6th ed. 475. J^Tiles' Reg. 1 5th of September, 1 82 1 . Toionsend v. 
Toumend, 

In proceeding to a more particular examination of the true 
import of the clause ^^no State shall pass any law impairing the 
obligation of contracts," the inquiries which seem naturally to 
arise are, what is a contract, what its obligation, and what may 
be said to impair it As to what constitutes a contract, no di- 
versity of opinion exists; all the elementary writers on the sub- 
ject, sanctioned by judicial decisions, consider it briefly and 
simply an agreement in which a competent party, undertakes to 
do, or not to do, a particular thing; but all know, that the 
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' agreement does not always, nay, seldom, if ever, upon its face^ jggT^ 
specify the full extent of the terms and conditions of the con- >^^^^:^^^ 
tract; many things are necessarily implied, and to be governed Ogdeti 
hj some rule not contained in the agreement; and this rule can 
be no other than the existing law when the contract is made, or 
to be executed. Take, for example the familiar case of an 
agreement to pay a certain sum of money, with interest The 
amount, or rate of such interest, is to be ascertained by some 
standard out of the agreement, and the law presumes the parties 
meant the common rate of interest established in the country 
where the contract was to be performed. This standard is not 
looked to for the purpose of removing any doubt or. ambiguity 
arising on the contract itself, but to ascertain the extent of its 
obligation; or, to put a case more analogous, suppose a statute 
should declare generally, that all contracts for the payment of 
money should bear interest after the day of payment fixed in 
the contract, and a note^ where such law was in force, should 
be made payable in a given number of days after date. Such 
note would surely draw interest from the day it became payable, 
although the note upon its face made no provision for mterest; 
and the obligation of the contract to pay the interest would be 
as, complete and binding as to pay the principal; but such would 
not be its operation without looking out of the instrument it- 
self, to the law which created the obligation to pay interest 
The same rule applies to contracts of every description; and 
parties must be understood as making their contracts with re- 
ference to existing laws, and impliedly assenting that such con- 
tracts are to be construed, governed, and controlled, by such 
laws. Contracts absolute, and unconditional, upon iheiT face, 
are often considered subject to an implied condition which the 
law establishes as applicable to such cases. Suppose a State 
law should declare, that in all conveyances thereafter to be made, 
of real estate, the lai^d should be held as security for the payr 
ment of the consideration money, and liable to be sold, in case 
default should be made in payment: would such a law be uncon- 
stitutional? And yet it would vary the contract from that which 
was made by the parties, if judged of by the face of the deed 
alone, and would be making a contract conditional, which the 
parties had made absolute, and would certainly be impairing 
such contract, unless it was deemed to have been made subject 
to the provisions of such law, and with reference thereto, and 
that the law was impliedly adopted as forming the obligation 
and terms of the contract The whole doctrine of the lex loci 
n founded On this principle. 
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1827* The language of the Court, in the third Circuit, in the o 

-'^^""^ '-;■*-' of Campanque v. Bumell (1 fVashington C. C. Rep. S41) 

Ogden very strong on this point Those laws, say the Court, which 
Saunden. ^y D^^i^ier affect the contract, whether in its construetiofu t 
mode of discharging it^ or which control the obl^cUion whit 
the contract imposes, are essentially incorporated with the ooi 
tract itself. The contract is a law which the parties impoi 
upon themselves, subject, however, to the paramount law--Uh 
law of the country where the contract is made. And wheirto b 
enforced by foreign tribunals, such tribunals aim only to give eBec 
to the contracts, according tothe laws which gave them validity 
So, also, in this Court, in the case ofRenmer v. the Bofnk afCob» 
bia, (9 Wheat. Rep. 586.) the language of the Court is to the 
same effect, and shows that we may look out of the contract, 
to any known law or custom, with reference to which . the pa^ 
ties may be presumed to have contracted, in order to ascertuii 
their intention, and the legal, and binding force, and obligatoa 
of their contract The Bank of Columbia v. Otddey^ (4 WhuL 
Rep, 235.) is another case recognizing the same principle. Aad 
in the case of Dartmouih Collie v. Woodward^ (4 frheat. Sep, 
695,) it is well observed by one of the judges of this Cooort, 
^^that all contracts recognized as valid in any country^ ob- 
tain their obligation and construction jure loci contrcu^tus.^^ ijid 
this doctrine is universally recognized, both in the English and 
American Courte. 

If contracts are not made with reference to existing laws, and 
to be governed and regulated by such la ws^ the agreement of 
parties, under the extended construction now claimed for this 
clause in the constitution, may control State laws on the 'sub- 
ject, of contracts altogether. A parol agreement for tibe salextf 
land is a contract, and if the agreement alone' makes the coii- 
tract, and it derives its obligation solely from such agreement, 
without reference to existing law, it would seem to follow, that 
any law which had declared such contract void, or had denied 
a remedy for breach thereof, would impair its obligation. A 
construction involving such consequences is certainly inadmis- 
sible. Any contract not sanctioned by existing laws creates no 
civil obligation; and any contract discharged in the mode and 
manner provided by the existing law where it was made, can- 
not, upon any just principles of reasoning, be said to impair such 
contract 

It will, I believe, be found on examination, that the course of 
legislation in some of the States between debtor, and creditor, 
which formed the grounds of so much complaint, and which pro- 
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pome material part thereof, would seem to diS^v in de^;^ ody, 1627 
and not in principle; and if to have a retrospective operatiOD, 
might well be considered as falling within the spirit a^d'poliejr 
of the prohibition. 

In the case of Sturges v. Crowninshidd^ the Court, in ex- 
plaining the mealning of the terms ^^obligation of a contract," 
say, ^^A contract is an agreement in which a party under- 
takes to do, or not to do, a particular thing. The Im binds him 
to perform his undertakings a/nd this m, of course^ the obl^aHon 
of his contract. - That is, as I understand it, the law of the con- 
tract forms its obl^ation; and if so, the contract is fulfilled, and 
its obligation discharged by complying with whatever the ex- 
isting law required in relation to such contract and it would 
8^em to me to follow, that if the law, looking to the contingency 
of Ae debtor's becoming unable to pay the whole debt, soould 
provide for his discharge on payment of a part, this would enter 
mto the law of the contract, and the obligation to pay would, of 
course, be subject to such contingency. 

It is unnecessary, however, on the present occasiiX), to at- 
tempt to draw, with precision, the line between the right and 
the remedy, or to determine whether the prohibition in thq con- 
stitution extends to the former, and not to the latter, or whether, 
to a certain extent, it embraceis both; for the law in question 
strikes at the very root of the cause of action, and taken away 
both right and remedy, and the question still remains, does the 
prohibition extend to a State bankrupt or insolvent law, like 
the one in question, when applied to contracts entered into sub^ 
sequent to its passage. Whether this is technically a bankrupt 
or an insolvent law, is of littie importance. Its opera^on, if 
valid, is to discharge the debtor absolutely from all future lia- 
bility on surrendering up his property, and, in that respect, is a 
bankrupt law, according to the universal understanding in Eng- 
land, where a bankrupt system is in operation. It is not, how- 
ever, limited to tradm, but extends to every class of citizens; 
and, in this respect, is more analogous to the English insolvent 
laws, which only authorize the discharge of the debtor from 
imprisonment 

if this provision in the constitution was unambiguous, and its 
meaning entirely free from doubt, there would be no door left 
open for construction, or any proper ground upon which the in- 
tention of the framers of the constitution could be inquired into: 
this Court would be bound to give to it its lull operation, what- 
ever might be the views entertained of ita expediency. But the 
19 
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16SH^. divenity of qiinion entertained of its constracticm, will fid 
justify an inquiry into the intention, as well as the reason i 
policy of the provision; all which, in my judgment, will w 
rant its being confined to laws affecting contracts made antei 
dent to the passage of such laws. Such would appear to be t 
plain atnd natural interpretation of the words, ^^no State Ek 
pass any law impairing the obligation of contracts." 

The law must hare a present effect upon som^ contract 
existence, to bring it witbm the plam meaning of the Iaiq;uag 
employed. Tbere would be no propriety in saying, that a hi 
impaured, or in any manner whatever modified or dtered^wht 
did not exist The most obvious and natural application of tb 
words themselves, is to laws having a retros^iective operatioi 
upon existmg contracts; and this construction is fortified by th 
associate prohibitions, ^^no State shall pass any bill of attainder, 
ex pott facto law, or law impairing the obligation of contracts." 
The two first are confessedly restricted to retroBpective laws^ 
concerning crimes and penalties affecting the personal seenritf 
of individuals. And no good reason is perceived why the last 
should not be restricted to retrospective laws, relating to private 
r^ts growing out of the contracts of parties. The one pro- 
vision is intended to protect the person of the citizen noni 
punishment criminally for any act not unlawful when . commit' 
ted; and the other to protect the rights of property, as Becoied 
by contracts sanctioned by existing laws. No one supposes 
that a State legislature is under any restriction in declariiM^ 
prospectively, any acts criminal which its own wisdom and p£ 
icy may deem expedient And why not apply the same rule of 
construction and operation to the other provision relating to the 
rights of property? Neither provision can strictly be considef- 
ea asintroducmg any new principle, but only for greater secu- 
rity and safety to incorporate into this charter provisions ad- 
mitted by all to be among the first principles of our gpvenunent 
No State Court would, I presume, sanction and entorce an m 
p09t facto law; if no such prohibition was contained in the con- 
stitution of the United States; so, neither would retrospecttver^ 
laws, taking away vested rights, be enforced. Such laws are 
repugnant to those fundamental principles, upon which every 
just system of laws is founded. It is an elementary principle 
adopted and sanctioned by the Courts of justice in this country, 
and in Great Britain, whenever such laws have come under con- 
sideration, and yet retrospective laws are clearly within this 
prohibition. It is, therefore, no objection to the view I have 
taken of this clause in the constitution, that the provision Was 
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ij 'wmecessary. The great pnnciple asserted, no doubt, is, as laid 1837* 
a -down by the Court in Siurges v. Gtaumnshield^ the inviolahUiiii ^■^^■r-.--*-' 
of contracts; and this principle is fully maintained by confining Ogdea 
the prdiibition to laws affecting antecedent contracts. It is the 3iuii^^[9n^ 
same principle, we find, cotemporaneously, (13th Jidy 1787, 1 
L. U. S, 475.) asserted by the old Congress, in an ordmance for 
the government of the territory of the United States . north- 
west of the river Ohio. By one of the fundamental articles it 
18 provided, that ^4n the just preservation of rights and property^ 
it IS understood and declared that no law ought ever to be 
made, or have force in the territory, that shall in any. manner 
whatever interfere with or affect private contracts or engage- 
ments, bona fidey and without fraud, prevu^ly made,'' therdby 
pointedly making a distinction between laws Meeting contracts 
antecedently, and subsequently made; and such a distinction 
seems to me to be founded upon the soundest principles of jus- 
tijce, if there is any thing in the argument, that contracts are 
made with reference to, and derive their obligation from, the 
existing law. 

That the prohibition upon the States to pass laws impairing 
the obligation of contracts is applicable to private rights mere-^ 
ly, without reference to bai^lmipt laws, was evidently the un- 
derstanding of those distinguidied commentators on the consti- 
tution, who wrote the Federalist In the 44th number of that 
work (p. 381.) it is said, that ^bills of attainder, ex past faeto 
laws, and laws impairing the obligation of contracts, are con- 
trary to the first principles of the social compact, and to every 
principle of sound legislation.. The two former, are expressly 
prohibited by the declarations prefixed to some of the State con- 
stitutions, and all of them are prohibited by the spirit and scope 
of these fundamental charters. Our own experience has taught 
us, nevertheless, that additional defences against these dangers 
ought not to be omitted. Very properly, therefore, have the 
Convention added this constitutional bulwark in favour of per- 
Bonal securUy and prwaie rights.'^^ Had it been supposed that 
this restriction had for its object the taking from the States the 
right of passing insolvent laws, even when they went to dis- 
charge the contract, it is a little surprising that no intimation of 
ks application to that subject should be found in these commen- 
taries upon the constitution. Audit is still more surprising, that 
if it had been thought svisceptible of any such interpretation, 
that no objection should have been made m any of the States to 
the constitution on this ground, when the ingenuity of man was 
on the stretch in many States to defeat its adoption and partic« 



148 DECISIONS OF THE SUPREME COURT 

18S7* uhriy in the State of New Toric, wbere the law now iq qa 

'^^'^"^ txm was in full force at the very time the State Convention ? 
^^S^^ deliberating upon the adoption of the constitution. But if 1 
Bnaiiien, prohibition is confined to retrospective laws, as it naturally i 
ports, it is not surprising that it should have passed without.c 
jection, as it is the assertion of a principle universally approve 
It was pressed upon the Court with great confidence, and, 
it struck me at the time, with much force, that if this restrii 
tion could not reach laws existing at the time the contract ws 
made, State legislatures might evade the prohibition (immed 
ately preceding^ to make any thing but gold and silver a tendc 
in payment of oebts, by making the law prospective in its cpe 
ration, and applicable to contracts thereaiter to be made. Bq 
on reflection, I think, no such consequences are involved. Wha 
we look at the whole clause in which these restrictions arecon- 
taiioed, it will be seen, that the subjects embraced therein are 
evidently to be divided into two classes; the one of a public and 
national character, the power over which is entirely takes 
away from the States; and the other relating to private and pe^ 
sonal rights, upon which the States may legislate under the re- 
strictions specified. The former are, ^^no State shall enter into 
any treaty, alliance, or confederation, grant letters of marque 
and reprisal, coin money, emit bills of credit.'^ Thus far there 
can be no question, that they relate to powers of a general and 
national character. The next in order is, or ^^make any thiq; 
but gold and silver a tender in payment of debts;'' this is found' 
ed upon the same principles of public and national policy, as 
the prohibition to coin money and emit bills of credit^ and is so 
considered in the commentary on this clause in the number of 
the Federalist I have referred to. It is there said, the power to 
make any thing but gold and silver a tender in payment of debts, 
is withdrawn from the States, on the same principles with that 
of issuing a paper currency. All these prohibitions, therefore, 
relate to powera of a public nature, and are general and univer- 
sal in their application, and inseparably connected with national 
policy. The subject matter is entirely withdrawn from State 
authority and State legislation. But the succeeding prohibitions 
are of a Afferent character, they relate to personal security and 

Imvate rights, viz. or ^^pass any bill of attainder, ex post fade 
aw, or law impairing the obligation of contracts." The sub- 
ject matter of such laws is not withdrawn from the States; but 
the legislation thereon must be under the restriction therein im- 
posed. States may legislate on the subject of contracts, but the 
laws must not impair the obligation of such contracts. A ten- 
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-der of payment necessarily refers to the time when the tender 1837. 
is made, and has no relation to the time when the law authoriz- *— — v-»«-^ 
ing it shall be passed, or when the debt was contracted. Tbfe ^^^^ 
pr6hibition is, therefore, general and unlimited in its applica- saunders. 
tion. It has been ui^ed in argument, that this prohibition to the 
States to pass laws impairing the obligation of contracts, had in 
Tiew an object of great, national policy, connected with the 
power to regulate commerce; that the leading purpose was to 
take from the States the right of passing bankrupt laws. And 
to illustrate and enforce this position, this clause has been coUa-" 
ted with that which gives to Congress the power of passing 
uniform laws on the subject of bankruptcies; and by transposi- 
tion of the clause, the constitution is made to read, Congress 
tihall have power to establish uniform laws on the subject of 
bankruptcies throughout the United States; but no State shall 
pass any law impairing the obligation of contracts; and this 

{prohibition is made to mean, i^o State shall pass any bankrupt 
aw. 

No just objection can be made to the collocation, if the grant 
of the power to Congress, and the prohibition in question to 
the States, relate to the same subject matter, viz. bankrupt 
laws. But it appears to me very difficult to maintain this pr6- 
position. It is, in the first place, at variance with the decision 
in Slwrge* V. CrovminshieU^ where it is held, that this power is 
not taken from the States absolutely, but only in a limited and 
modified sense. And in the next place, it is not reasonable to 
suppose, that a denial of this power to the States, would have 
been couched in such ambiguous terms, if, as has been contend- 
ed, the giving to Congress the exclusive power to pass bank- 
Topt laws, was the great and leading object of this prohibition, 
and the preservation of private rights followed only as an inci- 
dent of minor importance, it is difficult to assign any satisfac- 
tory reason, why the denial of i\\6 power to the States was ndt 
expressed in plain and unambiguous terms, viz. no State shall 
pass any bankrupt law. TJiis would have been a more natural, 
and, certainly, a less doubtful form of expression; and, be- 
sides, if the object was to take from the Stateii altogether the 
right of passing bankrupt laws, or insolvent laws having the like 
operation, why did not the denial of the power extend also t6 
naturalization laws? The grant of the power to Congress on 
this subject, is contained in the same clause, and substantially in 
the same words, **To establish an uniform rule of naturaliza- 
tion, and uniform laws on the subject of bankruptcies through- 
out the United States." If the authority of Congress on the 
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1 887. subject of naturalization is exclusive, irom the nature of the povi 
K^^Y^U why is it not, also, with respect to bankruptcies? And if, in the ( 

Ogdui case the denial of the power to the States was necessary, it v 
gj^yJl^j^ equally so in the other. I cannot think, therefore, that the pi 
hibition to pass laws impairing the obligation of contracts, b 
any reference to a general system of bankrupt or insolvent lavi 
Such a system, established by the sovereign legislative pow< 
of the general, or State governments, cannot, in any just sens 
be said to impair the obligation of contracts. In every goven 
ment of laws there most be a power somewhere to r^^uht 
civil contracts; and where, under our system, is that power vest 
ed? It must be either in the general or State govemmenti 
There is certainly no such power granted to the general goven 
ment, and all power not granted is reserved to the States. The 
whole subject, therefore, of the regulation of contracts mad 
remain with the States, and be governed by' their laws respec- 
tively; and to deny to them the right of prescribing the tenuB 
and conditions upon which persons shall be bound by their con- 
tracts thereafter made, is imposing upon the States a limitation, 
for which I find no authority in the constitution; and no contract 
can impose a civil obligation beyond that prescribed by the ex- 
isting law when the contract was made; nor can such obligation 
be impaired by controlling and dischai^ug the contract accord- 
ing to the provisions of such law. Suppose a contract for the 
payment of money should contain an express stipulation bythe 
creditor to accept a proportional part, in case the debtor should 
become insolvent, and to discharge the contract, can there be a 
doubt that such contract would be enforced? And what is the 
law in question but such contract, when applied to the undertak- 
ing of Ogden by accepting these bills. It is no strained con- 
struction of the transaction, to consider the contract and the law 
inseparable, when judging of the obl^cUion imposed upon the 
debtor, and, if so, the undertaking was conditional, and the 
holder of the bills agreed to accept a part in ca^e of die inabili- 
ty of the acceptor, by reason of his insolvency, to pay the 
whole. 

The unconstitutionality of this law is said to arise from its 
exempting the property of the insolvent, acquired after his dis- 
charge, from the payment of his antecedent debts. A discharge 
of the person of the debtor is admitted to be no violation of the 
contract If this objection is well founded, it must be on the 
ground, that the obligation of every contract attaches upon the 
property of the debtor, and any law exonerating it, violates this 
obligation. I do pot mean that the position implies a lien by way 
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of mortgage, or pledge, oo any specific property, but that all 182T. 
the property which' a debtor has, when called upon for pay- ^'-^-v^^.^ 
ment, is liable to be taken in execution to satisfy the debt, and Ogden 
that a law releasing any portion of it impairs the obligation of saunden. 
the contract. The force and justice of this position, when ap- 
plied to contracts existing at the time the law is passed, is not 
iiow drawn in question. But its correctness, when applied to 
contracts thereafter made, is denied. The mode, and manner, 
and the extent to which property may be taken in satisfaction of 
debts, must be left to the sound discretion of the legislature, and 
regulated by its views of policy and expediency, in promoting 
the general welfare of the community, subject to such regula- 
tion. It was the policy of the common laW; under the feudal 
system^ to exempt lands altogether from being seized, and ap- 
plied in satisfaction of debts; not even possession could be taketi 
from the tenant. There can be no natural right growing out of the 
relation of debtor and creditor j that will give the latter an unli- 
mited claim upon the property of the former. It is a matter en- 
tirely for the regulation of civil society; nor is there any funda- 
mental principle of justice, growing out of such relation, that 
calls upon government to enforce the payment of debts to tlie 
uttermost farthing which the debtor may possess; and that the 
modification and extent of such liabilaty, is a subject within the 
authority of State legislation, seems to be admitted by the unin- 
terrupted exercise of it I have not deemed it necessary to look 
into tne statute books of all the States on this subject, but think 
it may be safely affirmed, that in most, if not all the States, some 
limitation of the right of the creditor, over the property of the 
debtor, has been established. In New*' York, various articles of 
personal pix>perty are exempted from execution. In Rhode Island, 
real estate cannot at all be taken on judicial process for satisfac- 
tion of a debt, so long as the body of the debtor is to be found 
within the State; and Virginia haa adopted the English process 
of elegit, and a moiety only of the debtor's freehold is deliver- 
ed to the creditor, until, out of the rents and profits thereof, the 
debt is paid. Do these statute regulations impair the obligation 
of contracts? I presume this will not be contended for, and yet 
they would seem to me to fall within the principle ui^ed on the 
part of the defendant in error. 

It is no satisfactorily answer to say, that such laws relate to 
the remedy. The principle asserted is, that the creditor has a 
right to his debtor's property by virtue of the obligation of the 
contract, to the full satisfaction of the debt; and if so, a law, 
which in any shape exempts any portion of it, must impair the 
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1627. obligatioD of the contract Such a limitation and restric 
^-^"""^^ upon the powers of the State governments cannot, in my ji 
Ogden ment, be supported, under the prohibition to pass laws imp 
Saunders. ^8 ^® obligation of contracts. 

If the letter of the constitution does not imperiously demi 
a construction which denies to the States the power of pass 
insolvent laws like the one in question, policy and expediei 
require a contrary construction. Although there may be soi 
diversity of opinion as to the policy of establishing a gene 
bankrupt system in the United States, yet it is generally adm 
ted that such laws are useful, if not absolutely necessary, ia 
commercial community. That it was the opinion of the firai 
ers of the constitution, that the power to pass bankrupt lav 
ought somewhere to exist, is clearly inferrable from the grant < 
such power to Congress. A contrary conclusion would mvdif 
the greatest absurdity. The specific power, however, grante 
to Congress, never did, nor never could, exist in the State go 
vernments. That power is to establish uniform laws on Ai 
subject of bankruptcies throughout the United States, whid 
could only be done by a government having co-extensive jurifr 
diction. Congress not having as yet deemed it expedient to 
exercise the power of re-establishing a uniform system of baid(* 
ruptcy, affords no well-founded argument against the expediei^ 
cy or necessity of such a system in any particular State, k 
bankrupt law is most necessary in a commercial community; ani 
^different States in this respect do not stand on the same foot- 
ing, a system which might be adapted to one, might not suit all, 
which would naturally present difficulties in forming any aid- 
form system; and Congress may, as heretofore, deem it expedi- 
ent to leave each State to establish such system as shall best suit 
its own local circuinstances and views of policy, knowing, at the 
time, that if any great public inconvenience shall grow out of 
the different State laws, the evils mav be corrected by estal^sb- 
ing a uniform system, according to tLe provision of the consti- 
tution, which will suspend the State laws on the subject If 
such should be the views entertained by Congress, and indnoe 
them to abstain from the exercise of the power, the importance 
to the State of New York, as well as other States, of establish- 
ing the validity of laws like the one in question, is greatly in- 
creased. The long continuance of it there, clearly manifest the 
views of the State legislature with respect to the policy and 
expediency of the law. And I cannot but feel strongly impress 
sed, that the length of time which this law has been in undispu- 
ted operation, and the repeated sanction it has received from 
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every department of the government, ought tohave great weight t8S7 
when jaaging of its constitutionality. 

The provisions of the 61st section of the bankrupt law of 
1800, appear to me to contain a clear expression of the opinion 
of Congress-in favour of the validity of this, and similar laws 
in otl]^r Stages. It catmot be presumed they were ignorant of 
the existence of these laws, or their extent and opeitition. And, 
indeed, the section expressly assumes the existence of such laws, 
by declaring that this act shall npt repeal or annul the laws of 
any State now in force,'or which may be thereafter enacted for 
the relief of insolvent debtors, except so far as the same may 
affect persons within the purview of the bankrupt act; and even 
with respect to* such persons, it provides that, if the creditora 
diall not prosecute a commission of bankruptcy within a limif- 
eid time, tne^ shall be entitled to' relief under the State laws for 
the relief of inoolvent debtors. And what relief did such laws 
nve? Was it merely f]X)m imprisonment only? Certainly not 
The State laws here ratified and sanctioned, or, at least, some 
of them, were such as had the full effect and operation of a 
bankrupt law, to wit to discharge the debtor absolutely from all 
fbture responsibility. It is true^ if these laws were unconstitu- 
tional and void, this s^^ction of the bankrupt law could give them 
no validity. But it is not in this light the argument is used. The 
reference b only to show the sense of Congress with respect 
to the validity of such laws; and, if it is fair to presume Con- 

Eress vvas acquainted with the extent and operation of these 
ws, this clause is a direct affirmation of their validity. For it 
cannot be presumed that body would haye expressly ratified an4 
sanctioned laws which they considered uncousUtutionaL 

In the case of Sturges v. Crowninshieldy as I have before re- 
marked, it is said, that by this prohibition (Art 1. sec. 10.) in 
the constitution, the Convention appears to have intended to es- 
tablish a great principle, ^Hhat contra>cts should be inmoldble.^^ 
This was certainly, though a great, yet not a new principle. It 
is a principle inherent in every sound and just system of laws, 
independent of express constitutional restraints. And if the as- 
sertion of this principle was the object of the dause, (as I think 
it was,) is it reasonable to conclude, that the framers of the con- 
stitution supposed that a bankrupt or insolvent law, like the one 
in question, would violate this principle? Can it be supposed 
that Uie constitution would have reserved the right, andunpli- 
edly enjoined the duty upon Congress, to pass a banloiipt law, if 
it had been thought that such law would violate tins great prin- 
20 
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1S3T elpl^ if the ^ckarge of aparty from theperrormanceoflui 
^'^y^ QontractB, when he bAs, by misiiMrtuiies, beeome inoapaUe of 

^Hp^ iftilfflling them, is a yiolatkm of the eternal and . unalt^snUe 
. wuciples of justice, growing out of what has beea oalled it 
Ae bar, ii» univer^ law, can it be, that a power, drawing tikr 
H such consequences, has been recognised and re^nred in ov 
eoBstitiition? Certainly not. And is the discharge of a on- 
traol any greater violation of those sacred prinoitdes in a State 
lejlicdatui^ than in that of the United States? No such dSstuiD' 
Hon wiM be petended. But a bankrupt or insohreBt lawii* 
Ifohrefr no suon yioktion of the great principles of justice^ anl 
ttis is not tlie light tB which it always has been, imd ou^ Id 
be, considered. Such law, in itsprmciple and object, h»h 
view the benefit of both debtor and creditor^ and i^ no move 
floa the just exercise of the sovereign legislative power ^ Ike 
government to reHeve a debtor from his contracts^ .when neocs- 
•ity, anc^ unforeseen misfortunes, have rendered him inoi' 
p%bfe of performing them; mid whether this powei^ is to be 
^z^ciscd by the States individually, or by the United SteteS) 
CB9 make no'differ^ice in principle. In a govenunent tikeom, 
wiM^re sovereignty, to a modioed extent, exists both ki tk 
St9^tes, andin&e United States^ It was, in the formation of Ae 
constitutipn, a mere question of policy and expediency, where 
&m. power should be exercised; and tikere can ]^ no question^ 
but tnat, so far as respects a bankrupt law, properly speaUif , 
&e power ought to be exercised by the general govemn^nt k 
is natu^rally connected with commerce, > and should be uniforB 
throughout the United States. A bankrupt system deals widi 
commercial men,, but this affcn^ds no reason why a State should 
npt^exercise its sovereign power in relieving die necesnties of 
' men whp do QOt.feU withm the class of trader^, and who, froa 
^e mjsfortune,^ have become incapable of performing their 
contracts. 

Without <Hiestioqing the constitutional power of Coiq^Tessto 
extend a banjcmpt law to all classes of debtors, the e}q)edieiiej 
of such a measure may well be doubted. There is not the saae 
necessity of uniformity of system, as to other classes than trad^ 
their dealing are genierally local, and different consideratioiiBof 

Slicy maymfluence different States on this subject; and shoeU 
>ngress pass a bankrupt law confined to traders, it wodd still 
leave the msolventlaw of New-?¥ork in force as to other dassee 
of debtors, subject to suph alteration as that State diall d^sem ei- 
pedient 
Upon the whole, therefore, it having been settled by this 
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Court, that the States havea right tb pan beidmiptlam) pKyri- WU 
ded they do not violate the prcSiibitioii agaitot uHpairing tneolH 



ligation of contracts; and believing, as I do, for the reason^ I 0|^ 
hove given, that the insdvent laVr in question^ hf -ythkk a diebtor f^f^M^^g, 
, obtains a discharge from all future respon^ibUityybppbcoBthMStt 
; entered into after the passage of the law, and mht6 his 4m 
charge, does not impair the obligation of his contraels; I am <tf 
opinion, that the judgment of the Court below ought to bti re- 
tQTsed. 

Mr. Justice«.TaiiiBLE. If he question raised upon the record 
in this case, and which has been discussed at the bar, may.btf 
, stated thus: Has a 3tate, since the adoption of the consiitutioo 
^ of die United States, authority to pass a bankrupt or insolvent . 
law, discharging the bankrupt or insolvent fioin all contripts 
made within the State after the passage of the law, upon the 
baidkrupt or insolvent surrendering his effects, and ,obtainingr a 
certificate of discharge from the constituted authcuities of ttie * 
State. 

The .counsel for the defendant in error have endeavoured to 
maintain the negative of the proposition, on two grounds: 
* First. That Sie power conferred on Congress bv the cdnsli- 
tution, ^Ho establish uniform laws on the subject of bankrupicies 
throughout die United States^' is, in its nature, an exclusive 
power; that^ consequently ^ no otate has authority to pass abank- 
rupt law; and diat the law under consideration id a banknqpt 

Secondlv. That it is a law impairii^ the obligation of con- 
tracts, within the meaning of the constitution. 

In the case of Sturges v. Crovminshktd, (4 WhecA. Rep. 122.) 
this Court expressly decided, ^^that since the adoption of the 
• constitution ol the United States, a State has authority to pass 
a bankrupt law, provided such law does not impair the obliga- 
tion of contracts, within the meaning of the constitution, and 
provided tliere be no act of Congress in force to establish a . 
unirorm system of bankruptcy confiicting with such law." 

This being a direct judgment of the Court, overruling the 
first position assumed in argument, that judgment ought to preS- 
vail, unless it be very clearly shown to be erroneous. 

Not having been a member of the Court when that judgment 
was given, I will content myself with saymg, the argument has 
not convinced me it is erroneous; and that, on the contrary^ I 
think the opinion is fully Sustained by a sound construction of 
the constitution. 
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18I7. There being no act of Congress in force to establish a 

"^^^^^ form system of bankruptcy, the first ground of argument n 
Ofdea ftjL 

{t is argued, that the law under coninderation is a law imp 
ing the obligation ot contracts within the meaning of tiie con 
tntion. The- lOdi section of the Ist art of the constitnticHii ii 
these words: no State shall enter into any treaty, alliance, 
ccpfederatioui grant letters of marque and reprisal;- coin mom 
emit biUs of credit; make ai)y thing but gold and silver coii 
tender in payment of debts; pass any bill of attainder, ex jn 
/ocfo law, or law impairing the obligation of contract^ or gra 
any title of nobility.'' 

In the case of Sturges v. Crowninshield^ the defendant in tl 
original suit had been discharged in New York, under an insd 
vent law of that State, which purported to apply to past as we 
as future contracts; and being sued on a contract made withi 
the State prior to the passage of the law, he pleaded his certifi 
cate of discharge in bar of the action. In answer to the. Sd ant 
4th questions, certified from the Circuit Court to diis Court for it 
final decision, drawing in question the constitutionality of the 
law, and the sufficiency of die plea in bar founded upon it, this 
Court certified its opinion, <^that the act of New- York, pleaded 
in this case, so far as it attempts to disdiarge the contract ob 
which this suit was instituted, is a law impairing the obHgalm 
of contracts, withiit the meaning of the constitution of the Unit- 
ed States; and that the plea of the defendant is not a good and 
sufficient bar of the plaintifl's action. 

In the case of M'Millm v. MJ\reill, (4 Wheat JRip. a09« 
the defendant in the Court below pleaded a discharge obtainei 
by him in Louisiana, on the 23d of August, 1815, under flie in- 
smvent law of that State, passed in 1808, in bar of a suit insti- 
tuted against him upon a contract made in South Carolina, in the 
year 1813. This Court decided th&t the plea was ho bar to th^ 
action; and affirmed the judgment given below for the plaintiff- 
^ These cases do not decide the case at bar. In die first, the 
discharge was pleaded in bar to a contract made prior to the 
passage of the law; and in the second, the discharge obtained in 
one State under its laws, was pleaded to a contract made in 
another State. They leave the question open, whether a dis- 
chaige obtamed in a State, under an insolvent law of the State, 
is a good bar to an action brought on a contract made within the 
3tate after the passage of the law. 

In presenting this inquiry, it is immaterial whether the law 
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ii purports to apply to past as w^U as fature contracts, or is whol- 1837 
M ly prospective in its provisions. . v^^>^/ 

it is not the terms of the law, but its effect, that is inhibited Ogd^n 
n • by the <5onstitutiqn. A law may be in part constitutional, and in gauJ^ri. 
ei part miconstitutional. Itmay„when applied to a given caise, 
tt produce an eiSect which is prohibited by the, constitution; but it . 
■ may. not, when applied to a case differently circumstanced, pro- 
duce such prohibited effect l?V^hether the law under consider- 
ation, in its effeets and oper&tion upon the contract sued on in 
tiiis c^e, be a law impairing the obligation of this contract^ is. 
. the only necessary inquiry. 

In order to come to a just conclusion, we must ascertain, iif 
we can, the sense in which the terms, "obligation of contracts," 
is used in the constitutiop. In attempting to do this, I will pre- 
mise, that in construing an insti:ument of so much solemnity and 
importance, effect should be given, if possible, to every word. 
No expression sb^ld be regarded as a useless, expletive; nor 
should it be supposed, without the most urgent necessity, that 
the illustrious framers of that instrument had, from ignorance or 
inattention, used different words, which are, in effect, merely 
tautologous. % 

I understand it to be s^dmitted in argument, and if not admit-' 
ted, it could not be reasonably contested, that, in the nature of 
things, there is a difference between a contract, and the obliges 
Han of the contract The terms contract, and obligation^ al- 
though sometimes used loosely, as convertible terms, do not pro- 
perly. impart the idea. The constitution plainly presupposes 
that a contract and its obligation are different things. Were the^ 
the same thing, and the terms, contract and obligation converti- 
ble, the constitution, instead of being read as it now is, "that no 
State shall pass any law impairing the obligation of contracts," 
might, with the sstme meamng, be read, "that no State shall pass 
any law impairing the obl'^cUion of obligations ^'^^ or, "the con- 
tract of contracts;" and to give to the constitution the same 
meaning which either of these readings would import, would be 
ascribing to its framers a useless and palpably absurd tautology. 
The illustrious framers of the constitution could not be ignorant 
that there were, or might be, many contracts without obligation, 
and many obligations without contracts. "A contract is defined 
to be, an agreement in which a party undertakes to do, or not to 
do, a particular thing." Sturges v. Crouminshield, (4 Wheat. 
Sep. 197.) 
This definition is sufficient for aQ the purposes of the {^resent 
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1887 investigatjioii, and its general accuracy is not eoliteflted by eiihtf 
*— *■>,- ! >*-.'■ side. 

Ogden From the very terms of the definition^ it results iiicontestiUy, 
Satmders. that the contract is the sole act of ttie parties, SLiid dependi 
wholly on their will The same Words, used by the Bame ptf- 
des, Widi the same objects in view, would be the same contntii, | 
whether made upon a desert island, in London, Coii3tantiiiopk, 
or New- York. It would be the «(ywe contract j whether the W 
c£ the place where the contract Was made, recognised its vali- 
dity, and furnished remedies to enforce its performance, or pro- 
hibited the contract, and withheld all remedy for itsviolatioiL 

The language of the constitution plainly supposes that the ok 
ligation of a contract is something not wholly depending upot 
the will of the parties. It incontestibly supposes uie obligara 
to be something which attaches to, and lays hold of the qmtfact, 
'and which, by some superior external power, regulates and ooa- 
trols the conduct of the parties in relation to the contract; iteii- 
dently supposes, that superior external power to rest in die will 
of the legislature. 

What, then, is the obligation of contracts, within the mettdng 
.of the constitution? From what source *does th&t obligatioi 
arise? . . 

Th6 learned Chief Justice, in delivering the opinion of the 
Court, in Sturges v. Crowninshield, after having defimed. a con- 
tract to be ^^an agreement wherein a party Undertake^ to do, or 
not to do, a, particular thing,'' proceeds to define the obligatioi 
of the contract in these words: ^^ihe'ldw binds hinito perf(m 
his engagement, and this is, of course, the obligation of tne con- 
tract.'*. ' ' 

The Institutes, lib. 3. tit. 4. (Cooper's translation,) says, *^ 
obligation is the chain of the Uiw, by which we are necessarilj 
bound to make some payment^ according to the4aw of the land.'' 

Pothierj in his treatise concerning obligations, in - speaking of 
the obligation of contracts, calls it ^^vinculum fegfe," the chain of 
the law. Paley, p. 56. says, "to be obliged, is to be urged by i 
violent motive, resulting from the command of another." From 
these authorities, and many more might be cited, it may be fiir- 
ly concluded, that the obligation of the contract consists in the 
power and efficacy of the law which applies to, and enforces pc^ 
formance of the contracts, or the payment of an equivalent for 
non-performance. The obligation does no{ inhere, and subsiflt 
in the. contract itself, proprio vigore, but in the law applicable to 
the contract This is the sense, I think, in which tne constittt- 
tion uses the term *^bligatibn." 
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Fxom what law, and how, is this obligatioD derived, within « 1887 
the meaning of \he constitution? Even if it be admitted that the -■!■*■* ■ ^ ■^^ 
moral law necessarily attaches to the agreement, that would not Ogden 
hntg it within the meaning of the constitution. Moral pbliga- ^g^aora. 
. tioms Ate Aose arising from the admonitions of ccmscience and 
aocountability to the Supreme Being. No human lawgiver can 

* impair them. They are entirely foreign from the purposes- 6i 
the constitution. The constitution evidently contemplates an 
obligation which might be impaired by a law of the State, if not 
proUbited by the constitution. 

It is argued, that th^ obligatibn of contracts is founded in, 
and deived from, general and universal law; that; by these laws, 
the obligation of contracts is coextensive with the duty of peiy 
ibrmance. and, indeed, the same thing; ths^t the obligation is not 
derived from, nor depends upon, the civil or municipal laws of 
fhe State; and that this general universal duty, or obligation, is 
what the constitution btends to guard and protect against the 
unjust encroachments of State legislation. In support of this 
diKtrine, it is said, that no State, perhaps, ever declared by sta- 
tute or positive law that contracts shall be obligatory; but that 
all States, assuming the pre-existence of the obligation of con- 
tracts, have only superadded, by municipal law, the means of 
carrying the pre-existing obligation into effect. 

This ailment struck me, at first, with great force; but,up(Ni 
reflection, I am convinced it is more specious than solid. If it 
were admitted, that in an enlarged and Very general sense, obli- 
gations have their foundation in natural, or what is called, in the 
argument, universal law; that this natural obligation is, in the 
general, assumed by States as pre-existing, aiid, upon this as- 
sumption, they have not thought itnecessarytopafe^ declaratory 
laws in affirmance of the principles of universal law: yet nothing 
favourable to the argument can result from these admissions, 
unless it be farther admitted, or proved, that a State has no au- 

• thority to regulate, alter, or in any wise control, the operation 
(tf tlus universal law wi&in the State, by its ownpeculiar muni- 
cipal enactions. This is*nol admitted, and, I think, cannot* be 
proved. 

1 admit that men have, by the laws of nature, the right of 
acquiring, and possessing property, and the right of contract- 
ing engagements. I admit, that these natural rights have their 
correspondent natural obligations. I admit, that, in a state of 
Bature, when men*have not submitted themselves to the controll- 
ing authority of civil government, tiie natural obligation of con- 
tsacts 18 co-extensiTe with the duty of performance. This nat;v- 
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18S7. ral obligation is founded solely in the principles of natmal ( 
^^^-^^ universal law. What is this natural obligation? All writap 
Ofden ^jiQ treat on the subject of obligations, agree, that it consists i 

Saimden. ^® "8*** ^^ ^^^ ^^^ P^^J *^ demand from the other party wl« 
is due; and if it be withheld, in his right, and sapposd 
capacity to enforce performance, or to take an equivalent fit 
non-peiformance, by his own power. This natural obligatioi 
exists among sovereign and independent States and nations, adi 
amongst men, in a State of nature, who have no conunon sup^ 
rior, and over whom none claim, or can exercise, a contrcfl-' 
ing legislative authority. 

But when men form a social compact, and organize a ciril 
government, they necessarily surrender the r^ulation and con- 
trol of these natural rights and obligations into the hands of the;' 
government Admitting it, then, to be true, that, in general, , 
men derive the right of private property, and of contracting enf-. 
gagements, from the principals of natural, universal law; adnnt: 
ting that these rights are, in the general, not derived from, or ' 
created by society, but are brought into it; and that no express, 
declaratory, municipal law, be necessary for their creation or re- 
cognition; yet, it is equally true, that these rights, and the obli- . 
irations resulting from them, are subject to be regulated, modi- 
ned, and, sometimes, absolutely restrained, by the positive 
enactions of municipal law. I think it incontestibly tnie, that 
the natural obligation of private contracts between individuals 
in society, ceases, and is converted into a civil obligation, by the 
very act of surrendering the right and power of enforcing pcr^ 
formance into the hands of the government The right and 
power of enforcing peribrmance exists, as I thmk aU must ad- 
mit, only in the law of the land, and the obligation resnltiiig 
from this condition is a civil obligation. 

As, in ft state of nature, the natural obligation of a eontract 
consists in the right and potential capacity of the individual to 
take, or enforce the delivery of the thing due to him by the 
contract, or its equivalent; so, in the social state, the obligation 
of a contract consists in the efficacy x)f the civil law, which At- 
taches to the contract, and enforces its performance, or gives 
an equivalent in lieu of performance. From these principles it' 
seems to result as a necessary corallary, that the obligation of a 
contract made within a sovereign State, must be precisely that 
allowed by the law of the State, and none other. ' I say alhwei 
because, if there be nothing in the municipal law to the contra- 
ry, the ciyil obligation being, by the very nature of government, 
substituted for, and put in the place of, natural obligation, would 
be co-extensive with.it; but it hj positive enactions, the civil 
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obligation is regulated and modified so as that it does not cor- 
respond with the natural obligation, it is plain the extent of the 
obligation must depend wholly upon the municipal law. If the 
positive law of the State declares the contlract shall have no 
obligation, it can have no obligation, Whatever may be the princi- 
ples of natural law in relation to such a contract This doctrine 
ras been held and maintained by all States and nations. The power 
of controlling, modifying, and even of taking away, all obligation 
jbom such contracts as, independent of positive enactions to the 
obntrary, would have been obligatory, has been exercised by all 
independent sovereigns; and it has been universally held, that the 
Courts of one sovereign will, upon principles of comity and 
eommop justice, enforce contracts made within the dominions 
of another sovereign, so far as they were obligatory by the law 
9C- the country where made; but no instance is recollected, and 
none is believed to e!rist, where the Courts of one sovereign 
have held a contract, made within the dominions of another, 
obligatory against, or beyond the obligation assigned to it by 
the municipsd law of its proper country. As a general proposi- 
tion of law, it cannot be maintained, that the obligation of con- 
tracts depends upon, and is derived from, universal law, inde- 
pendent of, and against, the civil law of the State in which they 
mre made. In relation to the States of this Union, I am per- 
suaded, that the position that the obligation of contracts is de- 
rived from universal law, urged by the learned counsel in argu- 
. ment, with great force, has been stated by them much too broad- 
ly. If true, the States can iiave ho control over contracts. If 
h be true that the ^^obligation of contracts,'' within the meaning 
itf the constitution, is derived solely from general and universid 
law, independent of the laws of the State, then it must follow, 
Uiat all contracts tnade in the same or similar terms, must, when- 
ever or wherever made, have the same obligation. If diis universal 
natorial obligation is that intended by the constitution, as it is the 
. iMune, not only every where, but at all times, it must follow, that 
every description of contract which could be enforced at any time 
or place, upon the principles of universal law, must, necessarily, 
be enforced at all other times, and in every State, upon the same 
principles, in despite of any positive law of the State to the 
contrary. 

The arguments, based on the notion of the obligation of uni- 
versal law, if adopted, would deprive the States of all power of 
legislation upon the subject of contracts, other than merely fur- 
nishing the remedies or means of carrying this obligaticm of 
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1887 universal law into effect I cannot believe thatsuch coonqv 
ces were intended to be produced by the constitutioD. 

I conclude, that, so far as relates to private contracts betwe 
individual and individual, it is the civil obligation of contrac 
that obligation which is recognized by, and results from, i 
law of the State in which the contract is made, which is with 
the meaning of the constitution. If so, it follows, that the Stati 
have, since the adoption of the constitution, the authority t 
prescribe and declare, by their laws, prospectively, what da 
be the obligation of all contracts made within them. Such 
power seems to be almost indispensable to the very existence o 
the States, and is necessary to tne safety and welfare of the pea 

})lc. The whole frame and theory of the constitution seems tc 
avour this construction. The States were in the full eiyoy* 
ment and exercise of all the powers of legislation on the suigect 
of contracts, before the adoption of the constitution. The peopk 
of the States, in that instrument, transfer to, and vest in the Con- 
gress, no portion of this power, except in the single instance of 
ue authority given to pass uniform laws on the subject of bank- 
ruptcies throughout t|ie United States; to which may be added, 
such as results by necessary implication in carrying the panted 

gDwer into effect The whole of this power is lefk with &6 
tates, as the constitution found it, widi the single exception, 
that in the exercise of their general authority they shall pass no 
law ^'impairing the obligation of contracts.'' 

The construction insisted upon by those who maintain tint 
prospective laws of the sort now under consideration are uncon- 
stitutional, would, as I think, transform a special limitation upon 
the general powers of the States, into a general restriction. It 
would convert, by construction, the exception into a general 
rule, against the best settled rules of construction. The people 
of the States, under every variety of change of circumstances, 
must remain unalterably, according to this construction, under 
the dominion of this supposed universal law, and the obligations 
resulting from it Upon no acknowledged principle can a spe- 
cial exception, out ol a general authority, be extended by con- 
struction so as to annihilate or embarrass the exercise of thege- 
neral authority. But, to obviate the force of this view of the 
subject, the learned counsel admit, that the legislature of a 
State has authority to provide by law what contracts shall not be 
obligatory, and to declare that no remedy shall exist for the en- 
forcement of such as the legislative wisdom deems injurious 
They say, the obligation of a contract is coeval with its exis- 
tence; that the moment an agreement is made, obligation attach- 
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«s to it; and they endeavoured to maintain a distinction between I8S7. 
.such laws as declare that certain contracts shall not be obligato- ^'^-■'^**' " ' 
ry at all, and such as declare they shall not be obligatory, or OffiMk 
(what is the same thing in effect) shall be discharged, upon the -Baitetet. 
happening of a future event. The former, they say, were no 
contracts in contemplation of law, were wholly forbidden, and, 
therefore, never obligatory; the latter were obligatory at their 
creation, and that obligation is protected by the constitution 
Vrom being impaired by any future operation of the law. 

This course of reasoning is ingenious and perplexing; but I 
am greatly mistaken if it will not be found, upon examination, fo 
be unsatisfactory and inconclusive^ If it were admitted, that, ge* 
nerally, the civil obligation of a contract made in a State at- 
taches to it when it is made, and that this obHgation, whatever 
it be, cannot be defeated, by any effect or operation of law, 
which does not attach to it at its creation, the admission would 
avail nothing. It is as well a maxim of political law, as of reason, 
that the whole must necessarily contain all the parts; and, conse- 
quently, a p6wer competent to declare a contract shall have no 
obligation, must necessarily be coDbpetent to declare it shall 
have only a conditional or qualified obligation. 

If, as the argument admits, a contract never had any obliga- 
tion, because the pre-existing, law of the State, declaring it 
should have none^ attached to it at the moment of its creation, 
why will not a pre-existing law, declaring it shall have only a 
qudified obligation, attach to it ih like manner at themoinentof 
its creation? A l^w, declaring that a contract shall not be en- 
forced, upon the happening of a future event, is a law declaring 
the contract shall have only a qualified or conditional obligati(»i. 
, If such law be passed before the contract is made, does iaot the 
same attach to it the moment it is made; and is not the obliga- 
tioDr of the contract, whatever may be its terms, qualified from 
the beginning by force and operation of the existing law? If it 
is not, then it is absolute in despite of the law, and ^e oUigation 
does not result from the law of the land, but from some oti^er 
law. ' ' . ' 

The passing of a law declaring that a contract shall have no 
obligaHanj or shall have obligation generally, but cease to be 
obligatory in ^)ecified events, is but the exertion of the same 
powen The difference exists, not in the character ot the pow- 
er, but the degree of its exertion, and the manner of its opera- 
lion. 

In the case at bar, the contract was made in the State, and 
the law of the State at the time it was made, in effect, provid- 
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18B7. ed that the obligation of the contract should not be abflolote, I 
qualified by the condition that the party should be di8chai9 
upon his becoming insolvent, and complying with the reqA 
tK>ns of the insolvent law. This qualification attached to d 
oontract, by law, the moment the contract was made, becai 
inseparable from it, and travelled with it through all ltd stages ( 
existence, until the condition was consummated by the final oa 
tificate of discharge. 

It is argued that this cannot be so, because the contract wooli 
be enforced, and must necessarily be enforced, in other States 
where no such insolvent law exists. This argument is fdmid 
upon a misapprehension of the nature of the qualification itsdt 
It is in nature of a condition subsequent, annexed by operationoi 
law to the contract at the moment of its creation. 

The condition is, that upon the happening of all the eventi 
contemplated by the law, and upon their verification, in Ibe 
manner prescribed by the law itself, by the constituted authori- 
ties of the State, the contract shall not thereafter be oblmitonr. 
Unless all these take place; unless the discharge is actuuly ob- 
tained within the State, according to its laws, the conting&Kj 
has not happened, and the contract remains obligatory, both ii 
the State and elsewhere. 

It has been often said, that the laws of a State in which t 
contract is made, enter into, and make part of the contract; and 
some who have advocated the constitutionality of progpectife 
laws of the character now under consideration, have phoed the 
question on that ground. The advocates of the other side, 
availing themselves of the infirmity of this argument, have an- 
swered triumphantly, ^^admitting this to be so, theconstkutioiiis 
the supreme law of every State, and must, therefore,^ upon die 
same principle, enter into every contract, and overrule the lo- 
cal laws.'' My answer to this view of both sides of the question 
is, that the argument, and the answer to it, are equally aesldtiito 
o£ trudiu 

I have already shown that the contract is nothing but the 
agreement of the parties; and that if the parties, in making their 
agreement, use the same words, with the same object in view, 
where there is no law, or where the law recognizes the agree- 
loemt, aiod furnishes remedies for its enforcement, or where the 
law forl^ida, or withholds all remedy for the enforcement ot the 
agreement, it is the very same contract in all these predica- 
ments. I have endeavoured to show, and I think successfully, 
that the obligation of contracts^ in the sense of the constitution, 
conBists not in the contract itself, but in a superior external 
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.ibrpe, oontrolliiig the conduct of the parties in relation to the 1637. 
contract; and that this superior external force is the law of the 
.State, either tacitly or expressly recognizing the contract, and 
-famishing nieans whereby it may be enforced. It is this supe* 
rior external force, existing potentially, or actusdly applied) 
^^ which binds a man to perform his engs^ements;'' which, ac- 
cording to Justinian, is ''the chain of the law, by which we are 
necessarily bound to make some payment — according to thelau 
oj the Umd;^^ and which, according to Faley, being ''a violent 
jnotive, resulting from the command of another,'' obliges the 
party to perform his contract. The law of the State, although 
it constitutes the obligation of the contract, is no part of the 
contract, itself, nor is the constitution either a part of the con- 
tract, or the supreme law of the State, in the sense in which 
the ailment supposes. The constitution is the supreme law 
of the land upon all subjects upon which it speaks. It is the so« 
vereign will of this whole people. Whaterer this sovereign 
will enjoins, or forbids, must necessarily be supreme, and must 
counteract the subordinate legislative will of the United States, 
-and of the States. 

But on subjects, in relation to which the soverdgn will is not 
declared, or fairly and necessarily implied, the constitution can- 
not, with any semblance of trytn, be said to be the supreme 
law. It could not, with any semblance of truth, be said that the 
constitution of the United States is the supreme law of any State 
in relation to the solemnities requisite for conveying real estate, 
pr the responsibilities or obligations consequent upon the use of 
certain words in such conveyance. The constitution contains 
no Iai0, no declaration of the severely will, upon these subjects; 
and cannot, in the nature of things, m relation to them, be the 
supreme law. Even if it were true, then, that the law of a 
State in which a contract is made, ia part of the contract, it 
would not be true that the constitution would be part of the con- 
tract The constitution no where professes to give the law of 
contracts, or to declare what shall or shall not be the obligation 
of contracts. It evidently presupposes the existence of con- 
tracts by the act of the parties, and the existence of their obli-^ 
nation, not by authority of the constitution, but by authority of 
Uiw; and die pre-existence of both the contracts and their obli- 
gation being thus supposed, the sovereign will is announced, that 
''no State ^all pass any law impairing the obligation of oon- 
tracts." 

If it be once ascertained that a contract existed, and that an 
obligation, general or qualified, orof whatsoever kmd, had once 
attached, or belonged to the contract, by law, then, and not till 
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18t7, then, does the supreme law speak, by declaring thai obligati 
shall not be impaired* 

It is admitted in argument, that statutes of frauds and perj 
ries, statutes of usury, and of limitation, are not laws impaini 
the obligation of contracts. They are laws operating prospei 
tively upon contracts thereafter made. It is said, however, the 
do not apply, in principle, to this case; because the statutes c 
frauds ana perjuries apply oidy to the remedies, and because,! 
that case, and under tne statutes of usury, the contracts wen 
void from the bq^inning, were not recognised by law as cx» 
tracts, and had no obligation; and that the statutes of limitatios 
create rules of evidence only. 

Aldiough these observations are true, they do not furnish the 
true reason, nor indeed, any reason, why these laws do not iiD- 
pair the obligation of contracts. The true and only reason 19, 
that they operate on contracts made after the passage of the 
laws, and not upon existing contracts. And hence die Chief 
Justice very properiy remarks, of both usury laws, and laws of 
limitation, in delivering the opinion in Sturges v. CroumnshkUy 
that if they should be made to operate upon contracts already 
entered into, they would be unconstitutional and void. If a sta- 
tute of frauds and perjuries should pass in a State formerly hav- 
ing no such laws, purporting to operate upon existing contracts, 
as well as upon those made after its passage, could it be doubted, 
that so far as the law applied to, and operated upon, existing 
contracts, it would be a law '^impairing the obligation of con- 
tracts?'' Here, then, we have the true reason and principles of 
the constitution. The great principle intended to be established 
by the constitution, was the inviolability of the obUgaUion of con- 
tracts, as the obligation existed and was recognised by the laws 
in force at the time the contracts were made. It furnished to 
the legislatures of the States a simple and obvious rule of jus- 
tice, which, however theretofore violated, should by no means, 
be tbereafter violated; and whilst it leaves them at full liberty 
tolegishite upon the subject of all future contracts, and assign 
to them either no obligation, or such qualified obligation, as in 
their opinion, mav consist with sound policy, and the good of 
the people; it prohibits them from retrospecting upon existing 
obligations, upon any pretext whatever. Whether the law pro- 
fesses to apply to the contract itself, to fix a rule of evidence, a 
rule of interpretation, or to regulatie the remedy, it is equally 
within the true meanmg of the constitution, if it, in elGTect, im- 
pairs the obligation of existing contracts; and, in my opinion, is 
out of its true meaning, if the law is made to operate on fiiture 
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contracts only. I do not mean to say, that every alteration of 1827« 
the existing remedies would impair the obligation of-contitets; v>yx-^ 
but I do say, with great confidence, that a law taking away all Og^ 
remedy from existing contract^, would be, manifestly, a law im-' 
paiiring the obligation of contracts. The moral obligation would 
remain, but the legal, or civil obligation, would be gone, if such 
a law should be permitted to operate. The natu^ obligatioii 
would be gone, because the laws forbid the party to emorce 
performance by his own power. On the other hand, a great 
variety of instances may readily be imagined, in which the le* 
gislature pf a State might alter, modify, or repeal existing reme« 
dies, and enact others in their stead without the slighest ground 
for a supposition that the new law impaired the obligation of 
contracts. If there be intermediate cases of a more doubtful 
character, it will be time enough to decide them when they 
arise. 

It is argued, that as the clause declaring that ^^no State shaU 
pass any law impairing the obligation of contracts,'' is tosdciat- 
«d in the same section of the constitution with the prolnbitioii 
to ''coin money, emit bills of credit," or, ^'make any thing but 
gold and silver coin a legal tender in payment of debts;" and as 
these all evidently apply to legislation in reference to foture, as 
well as existing contracts, and operate prospectively, to prdii- 
bit the action of the laWj without regara to the time of its pas- 
sage, the same construction should be given to the clause under 
consideration. 

This argument admits of several answers. First, as regards 
the prohibition to coinmoney, and emit bills of credit The 
constitution had already coi^erred on Congress the whole pow- 
er of coining money, and regulating the current coin. The grant 
of this power to Congress, and the prohibitions upon the States, 
evidently take away from the States all power of legislation and 
action on the subject, and must, of course,. apply to the future 
action of laws, either then made, or to be made. Indeed, the 
language plainly indicates, that it is the act of coining money,'' 
and the act of emitting bills of credit, which is forbiddniy 
without any reference to the time of passing the law, whether 
before or after the adoption of the constitution. The other pro- 
hibition, to ''make any thing but gold or silver coin a tender in 
payment of debts," is but a member of the same subject of cur- 
rency committed to the general government^ and prohibited to 
the States. And the same remark applies to it already made as 
to the other two. The prohibition is not, that no State shall 
pass any law; but that even if a law does exist, the '^State shall 
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18Sn^. not make any thing but gold and silver coin a legal tender 
The language plaidy imports, that the prohibited tender shaU n 
be made a legal tender, whether a law of the State exists ( 
not The whole subject of tender, except in gold and silver, i 
withdrawn from the States. These cases cannot, therefon 
furnish a sound rule of interpretation for that clause which pro 
hibits the States from passing laws ''impairing the obligation o 
contracts.'' This clause relates to a subject confessedly lef 
wholly with the States, with a single exception; they relate tt 
subjects wholly withdrawn fix)m the States, with the exoeptioi 
that diey may pass laws on the subject of tender in gcdd and 
silver coin only. 

The principle, that the association of one clause with anodier 
of like kind, may aid in its construction, is deemed sound; but 
I think it has been misapplied in the argument. The principle 
applied to the immediate associates of the words under conside- 
ration, is, I think, decisive of this question. The inamediate 
associates are the prohibitions to pass bills of attainder, and tt 
fOit facto laws. The language and order of the whole clause 
is, no State shall '^pass any bill of attainder, ex po$t facto law, 
or law impairing the obligation of contracts.'' If the maxim 
moidtur a todis^ be applied to this case, there would seem to be 
an end of the question. The two former members of the clanse 
undeniably prohibit- retroactive legislation upon the existiiq;^ 
state of things, at the passage of the prohibited laws. The as^ "^ 
sociated idea is, that the latter member of the same clause 
should have a similar effect upon the subject matter to which it 
relates. I suppose this was the understanding of the American 
people when tney adopted the constitution. I am justified in 
this supposition by the contemporary construction given to the 
whole ol this clause by that justly celebrated work, styled the 
Federalist, written at the time, for the purpose of recommendiiqf 
the constitution to the favour and acceptance of the peqple. Ii 
No. 44. (p. 281.^ commenting upon this very clause, and all its 
members, the following observations are made: ^'Bills of attain* , 
der, ex post facto laws, and laws impairing the obligation of 
contracts, are contrary to the first principles of the social com- 
pact, and to every principle of sound legislation. The two for- 
mer are expressly prohibited by the declarations prefixed to 
some of the State constitutions, and all of them are prohibited 
by the spirit and scope of these fundamental charters." 

Did the American people believe, could they believe, these 

heavy denunciations were levelled against laws which fairly 

\ and plainly pointed out, to the people, nfles for their 
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Jiduire conduct; and the rights, dtities and obligations, growing: - liBSf. 
out of their future words or actions? They must have undier- "^^^Y^ 
stood, that these denunciations were just, as regarded bills of ^Hs'fcn 
attainder, and ex post facto laws, because they were exercises Satkk^en. 
of arbitrary power, perverting the justice and order of exist- 
ing things by the reflex action of these, laws. And would they 
not naturally and necessarily conclude, the denunciations were 
equally just as regarded latvs passed to impair the obligation (^ 
existing contracts, for the same reason? 

The writer proceeds: "Our own experience has taught us, 
Nevertheless, that additional fences against these dangers ought 
Hot to be omitted. Very properly, therefore, have the Convent 
tion added this constitutional bulwark in favour of personal se- 
curity and private rights; and I am much deceived, if they 
have not, in so doing, as faithfully consulted the genuine sentl- 
ments, as the undoubted interests of their constituents. The 
Bober people of America are weary of the fluctuating policy 
which has directed the public councils. They have seen with 
yegret^ and with indignation, that sudden changes, and legisla- 
tive interferences, in cases affecting personal rights, become 
jobs in the hands of enterprising and influential speculatoi^; and 
snares to the more industrious and less informed part of the 
community. They have seen, too, that one legislative interfere 
ance is but the link of a long chain of repetitions; every subde- 

Suent interference being naturally produced by the effects* of 
ie preceding. They very rightly infer, therefore, that some 
thorough reform is wanting, which will banish speculations on 
public iheasures, inspire a general prudence and industry, and 
give a regular course to the business of society." 

I cannot understand this language otherwise than as putting 
bills of attainder, ex post facto laws, and laws impairing the ob^ 
ligation of contracts, all upon the same footing, and deprecat- 
ing them all for the same cause. The language shows, clearly, 
tibat the whole clause was understood at ue time of the adop- 
tion of the constitution to have been introduced into the instru- 
ment in the very same spirit, and for the very same purpose, 
namely, for the protection of personal security and or pnvate 
rights. The language repels tne idea, that the member of the 
clause immediately under consideration was introduced into the 
constitution. upon any grand principle of national policy, inde- 
pendent of the protection of private rights, so far as such an 
idea can be repelled, by the total omission to suggest any such 
22 
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16S7. independeDt grand principle of national policy, and by plac 

^■^^^^"^ it upon totally different ground. 

^^9^, It proves mat the sages who formed and recommended 

Btnuien. constitution to the favour and adoption of the American peq 
did not consider the protection of private rigfUSj more tnan i 
protection of personal security, as too insignificant for their i 
nous regard, as was urged with great earnestness in argume 
In my judgment, the language of the authors of the F^ral 
proves, that they, at least, understood, that the protectioa 
personal security, and of private rights, from the despotic ai 
lAiquitous operation of retrospective legislation, was, itself, ai 
alone, the grand principle intended to be established. It was 
principle of the utmost importance to a • free people, about t 
establish a national government, Ho establish justice,'^ and, % 
secure to themselves and their posterity the blessmgs of liber 
ty.'' This principle is, I think, fully and completely sustainec 
by the construction of Uie constitution which I nave endeavour- 
ed to maintain. 

In my judgment, the most natural and obvious import of the 
words themselves, prohibiting the passing of laws ^^impairiqg 
the obligation of contracts*,'' the natural association of tha( mem- 
ber of ^e clause with the two immediately preceding memben 
of the same clause, forbidding the passing of '^biUs of attainder," 
and ^^ex post fado laws;'' the consecutive order of the sev^ 
members of the clause; the manifest purposes and objectp for 
which the whole clause was introduced into the constitatioii, 
aid the cotemporary exposition of the whole clause, all wa^ 
rant the conclusion, that a State has authority, since the adop- 
tion of the constitution, to pass a law, whereby a contract ixttde 
within the State, after the passage of the law, may be discbaig- 
ed, upon the party obtaining a certificate of dischaige, as an 
insolvent, in the manner prescribed by the law of the State. 

Mr. Chief Justice Marshall. It is well known that the 
Court has been divided in opinion on this case. Three Judges, 
Mr. Justice Duvall, Mr. Justice Story, and myself, do not 
concur in the judgment which has been pronounced. We have 
taken a different view of the very interesting question which 
has been discussed with so much talent, as well as labour, at the 
bar, and I am directed to -state the course of reasoning on which 
we have formed the opinion that the discharge pleaded by the 
defendant is no bar to the action. 

The adngle question for consideration, is, whether the act of 
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the Slate of New- York is consistent with or repugnant to the iSfJf 
constitution of the United States? . ^^^^-"mL.^ 

•This Court had so often expressed the sentiments' of profound ^H^ 
ipid respectful rev^ence with which it approaches questions of g^iilam. 
this character, as to make it unnecessary now to say more than 
that, if it be right th^t the power o£ preserving the constitu- 
ti6n from legislative^ infraction, should reside any where, it can- 
not be wrong, it must be right, that those whom the delicate 
and important duty is conferred should perform it according to 
tbeir best judgment. ' 

Much, too, has been said concerning the principles of con- 
struction which ought to be applied to the constitution of the 
United States. 

On this subject, also, the Goiirt has taken such frequent oc- 
casion to declare its opinion, as to make it unnecessary, at least, 
to enter a^ain into an elaborate discussion of it. To say that 
the intention of the instrument must prevail; that this intention 
must be collected from its words; that its words are to be un- 
^ierstood in that sens^ in which they are generally used by those 
*for whom the instrument was intended; that its provisions are 
neither to be restricted into insignificance, noi; extended to ob- 
jects not comprehended in them^ nor contemplated byits fra*' 
mers;— is to repeat what has been already said more at large^ 
and is all that can be necessary* - 

As preliminary to a more particular investigation of the clause 
in the constitution, on which the case now under consideration 
is supposed to depend, it may be proper to inquire how far it is 
Itfiected by the former decisions of this Court. 
• In StuTges V. Crdwmns/iieM, it was determined, that an act 
which discharged the debtor from a contract entered into pre- 
vious to its passage, was repugnant to the constitution. The 
reasoning which conducted the Court to that conclusion might, 
perhaps, conduct it farther, and with that reasoning, (for myself 
alone this expression is used,) I have never yet seen cause to be 
dissatisfied. But that decision is not supposed to be a prece- 
dent for Og^ V. Saunders^ because the two cases differ firom 
each other in a material fact; and it is a general rule, expressly 
recognised by the Court in Sturges v. Crouminshieldy that the 
positive authority of a decision is co-extensive only with the 
facts on which it is made. In Sturges v, Croicm»M/iieW, thelaw 
acted on a contract which was made before its passage; in this 
case, the contract was entered into after the passage of the 
law. 

In M^J^TeiU v. M^MiUtmy the contract, though subsequent to 
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IQST* the passage of the act, was made in a different State, by psro 
\^^>^^^ residisg in that State, and consequently, without any yieir 
Ofden the ]^^^ the benefit of which was claimed by the debtor. 
1^,. ^ ^^ The Farmeri and Mechames^ Bank rf P^nngj/lmmiiB^ 
Smkb, differed from Sturges v. CrwminihiM only in this, tl 
the plaintiff and defendant were both residents of the State 
which the law was enacted, and in which it was appliedt Tl 
Court was of opinion that Uiis difference was unioiportant 

It has then been decided, that an act which discharges tf 
debtor from pre-existing contracts is void; and that anactwhic 
operates on future contracts is inapplicable to a cpotract mad 
in a different State, at whatever time it may have beei^ iBpteie 
into. 

Neither of these decision comprehends the questiop tm 
presented to the Court It is, consequently, open for discai' 
von. 

The provision of the constitution is, that '^no State abaU.paM 
any law'' ^'impairing the obligation of contracts.'' The fmh 
iaS in error contends that this provision inhibits the passage at 
retrospective laws only — of such as act on contracts i^ exis- 
tence at their passage. The defendant in error maintaini tint 
it comprehends all future laws, whether prospective pr retios- 
pective, and withdraws every contract from State l^pslatitcv, 
the obligation of which has become complete. 

That there is an essential difference in principle between 
laws which act on past, and those which actonfutu^re cootract^ 
that those of the first description can seldom be justified, whilf) 
those of the last are proper subjects of ordinary legislativ0 ^ 
cretion, must be admitted. A constitutional restrictioii, tbera- 
fore, on the power to pass laws of the one class, may very weD 
'consist with entire legislative freedom respecting those pf ttie 
other. Yet, when we consider the nature of our Unioii; that it 
is intended to make us, in a great measure, one. people, as to 
commercial objects; that, so far as respects the intercomauiiii- 
cation of individuals, the lines of separation between States arei 
in many respects, obliterated; it would not be matter ef sup- 
prise, if, on the delicate subject of contracts opce formed, the 
interference of State legislation should be greatly abridged, or 
entirely forbidden. Ip the nature of the provision, then, ttoe 
seems to be nothing which ought to influence our eonstrpctioQ 
pf the words; and, in making that construction, the whole clause, 
which consists of a single sentence, is to be taken together, and 
the intention is to be collected from the whole. 

The first paragraph of the tentii section of the first article, 
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i^hich cpmpreheods ihe provision under consideration, cootsdof 18S7 
sin enumeration of tbosjB cases iQ which the action of the State 
legislature is entirely prohibited. The second enumerates those 
in which the prohibition is modified. The first pariigraph, con* 
mting pf total prohibitions, comprehends two classes of 
powers. Those of the firstiare political and general in their na^ 
t^re, being ^n e:{cercise of sovereignty without afiectipg the 
rights of individuals. These are, the powers 'Ho enter into any 
treaty, alliance, or confederation; grant letters of marque or 
reprisal, coin money, emit bills of credit," 

The second class of prohibited laws comprehends those 
whose operation consists in their action on individuals. These 
are, laws which make any thing but gold and silver coin a teoder 
in payment of debts, biUs of attainder, ex post fado laws, or 
laws impairing the obligation of contracts, or which grant any 
title of nobility. 

In all these cases, whether the thing prohibited be the exer- 
cise of mere political power, or legislative action on individualsi 
the prohibition is complete and total. There is no exception 
from it. Legislation of every description is comprehended 
within it A State is as entirely forbidden to pass laws impair*' 
ing the obligation of contracts, as to make treaties, or coin 
money. The question recurs, what isa law impairing the obliga* 
tion of contracts? 

In solving this question, all the acumen which controversy can 
give to Uie human mind, has been employed in scanning the 
whole sentence, and every word of it Arguments have been 
(drawn from the context, and from the particular terms in which 
the prohibition is expressed, for the purpose, on the one part, of 
Rowing its application to all laws which act upon contracts, 
whether prospectively or retrospectively; and, on the other, of 
limiting it to laws which act on contracts previously formed* 

The first impression which the words make on the mind, 
would probably be, that the prohibition was intended to be g^ 
neral. A contract is commonly understood to be the agrea^ 
ment of the parties; and, if it be not illegal, to bind them tQ 
tiie extent of their stipulations. It requires reflection, it ra** 
quires some intellectual effort, to efface this impression, and to 
come to the conclusion, that the words contraot and pblkationi 
as used in the constitution, are not used in this sense. I^ how* 
ever, the reuilt of this mental effort, fairly made, be the correc- 
tion of this impression, it ought to be anrected. 

So much of^ this TOohibition as restrains the power of tbe 
States to punish o&nders in criounal ca^es, the prohiUtioii to 
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1897 pass bills of attafinderaiid ex pott fado laws, is, in its it 
^^^*v«^^ terms, confined to pre-existing cases. A bill of attainder can 

Ogdeo only for crimes already committed; and a law is not ex ]k 
Stunden. fi^^^ unless it looks back to an act done before its p^issag 
Language is incapable of expressing, in plainer terms, that u 
mind of the Convention was directed to retroactive legislatia 
The thing forbidden is retroaction. But that part of the dans 
which relates to the civil transactions of individuals, is expret 
sed in more general terms; in terms which comprehend, in tha 
ordinary signification, cases which occur after, as. well as tfaoM 
' which occur before, the passage of the act. It forbids a State 
to make any thing but gold and silver coin a tender in payment 
of debts, or to pass any law impairing the obligation of con- 
tracts. These prohibitions relate to kindred subjects. Thqr 
contemplate legislative interference with private rights, and le- 
itrain that interference. In construing that part of the clanse 
which respects tender laws, a distinction has never been at- 
tempted between debts existing at the time the lavv may be pas* 
sed, and debts afterwards created. The prohibition has been 
considered as total; and yet the difference m principle between 
making property a tender in payment of ^ebts, cbntraeted after 
the passage of the act, and discharging those debts withoat 
payment, or by the surrender of property, between an abscdute 
right to tender in payment, and a contingent right to tender in 
payment, or in discharge of the debt, is not clearly discemi- 
Me. Nor is the difference in language so obvious, as to denote 
plainly a difference of intention in the framers of the instm- 
ment ^^No State shall make any thing but gold and silver coin 
• a tender in payment of debts." Does the word "debts* mean, 
generally, those due when the law applies to the case, or is it 
limited to debts due at the passage ol the act^ The same train 
of reasoning which would confine the subsequent words to con- 
tracts existing at the passage of the law, would go far in con- 
fining these words to debts existing at that time. Yet, this dis- 
tinction has never, we believe, occurred to any person. How 
soou it may occur is. not for us to determine. We thiidcit would 
.unquestionably, defeat the object of the clause. 

The counsel for the plaintiff insist, that the word "impair- 
ing,'' in the present tense, limits the signification of the provi- 
sion to the operation of the act at the time of its passage; that 
no law can be accurately said to impair the obligation of con- 
tracts, unless the contracts exist at the time. The law cannot 
impair what does not exist. It cannot act on nonentities. 
There might be weight in this argument, if the prohibited 
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laws were such only as operated of themselves, and immediately 1827 
on the contract. But insolvent laws are to operate on a future, 
contingent, unforeseen event. The time to which the word ^^im- 
pairing" applies, is not the time of the passage of the act, but 
of its action on the contract. That is, the time present in con- 
templation of the prohibition. The law, at its passage, has no 
effect whatever on the contract. Thus, if a note be given in 
New- York for the payment of money, and the debtor removes 
out of that State into Connecticut, and becomes insolvent, it is 
not pretended that this debt can be discharged by the law of 
New- York. Consequently, that law did not operate on the 
contract at its formation. W^en, then, does its operation com- 
mence? We answer, when it is applied to the contract Then, 
if ever, and not till then, it acts on the oonti^act, and becomes a 
law impairing its obligation. Were its constitutionality, with 
respect to previous contracts, to be admitted, it would not im- 
pair their obligation until an insolvency should take place, and 
a certificatci of dischai^e be granted. Till these events occur, 
its impairing faculty is suspended. A law, then, of this de- 
scription, if it derogates from the obligationof a contract, when 
applied to it, is, grammatically speaking, as much a law impair- 
ing that obligation, though made previous to its formation, as if 
made subsequently. 

A question of more difficulty has been pressed with great 
earnestness. It is, what is the original obligation of a Contract, 
made after the passage of such an act as the insolvent law of 
New- York? Is it unconditional to perform the very thing sti- 
pulated, or is the condition implied, that, in the event of insol- 
vency, the contract shall be satisfied by the surrender of proper- 
ty? The original obligation, whatever that may be, must be 
preserved by the constitution. Any law which lessens, must 
impair it 

All admit, that the constitution refers to, and preserves, the 
Iqpal, not the moral obligation of a contract Obligations pure- 
ly moral, are to be enforced by the operation of internal and in- 
visible agents, not by the agency of human laws. Theresthiints 
imposed on States by the constitution, are intended for those 
objects which would, if not restrained, be the subject of State 
legislation. What, then, was the original legal obligation of the 
contract now under the cpnsideration of the Court^ 

The plaintiff insists, that the law enters into the contract so 
completely as to become a constituent part of it That it is to be 
construed as if it contained an express stipulation to be dischar- 
ged, ahoold the del^or become insolvent, by the surrender of 
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ISff • all bis propertT for the benefit of his creditors, in pimnaiiee 

^'^^'^^^ the act of the legislature. 

Ogd«ii This is, onquestionably, pressing the argament very fei; i 

^' the establishment of the principle leads inevitably to coiB 
queaces which would affect society deeply and seriously. 

Had an express condition been inserted in the contract, d 
daring that the debtor might be discharged from it at any tni 
by surrendering all his property to bis creditors, this condHk 
Wofdd hare bound the creditor. It would have constituted tb 
obliration of his contract; and a legislative act annulling A 
condition would impair the contract. Such an act would, ati 
admitted by all, be unconstitutional, because it operates on pfe 
existing i^eements. If a law authorizing dcfbtors to discha^ 
themselves from their debts by surrendering their property, efr 
ten into the contract, and forms a part of it, if it is etfBtmlksA 
to a stipulation between the parties, no repeal of tfie law ett 
affect contracts made during its existence. The effiyrt to eive it 
that effset would impair their obligation. The counsel m tbe 
plaintiff perceive, and avow this consequence, in effeef, vrhea 
fhey contend, that to deny the operation of the law on Aeoofr* 
tract onder consideration, is to impair its obligation. Are gei* 
flemen prepared to say, that an insolvent law, once emcted, 
must, to a considerable extent, be permanent? That th^ kgitf* 
lature is incapable of varying it so far as respects e^istik^ eoa- 
tracts.^ 

So, too, if one of the conations of an obligation for tfie fftf' 
nient of money be, that on the insolvency of the obligor, or ob 
any event agreed on by the parties, he should be at liberty to 
discharge it by the tender of all, or part of his property, no 
question could exist respecting the validity of the contract dr 
respecting its secmtty from legislative interfrrence. If it'^edd 
be determined, that a law authorizing the same tender, on the 
same contingency, enters into and forms a part of the contract, 
then^ a tender law, thoogh expressly forbidden, with an obti- 
oub view to its prospective, as well as retrospective o|S!er^tioa, 
would, by becoming the contract of the parties, sutject all cicm- 
tracts made after its passage to its control. If it be said, that 
such a law would be obviously unconstitutional and void, and 
therefore, could not be a constituent part of the contract, we 
answer, that if the insolvent law be unconstitutional'^ it is eqpml- 
I^ void, and equally incapable of becoming, by mere implica- 
tion', a part of the contract. The plaindess of the repugnatacy 
does not change the question. That may be very clear tb onef 
ufteHect, whidhis fkr from be uig so to anoHier. This llaw now 
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■ -'cin ny. It is reasonable that he should 1827 

! 1 iIh* law presumes that he did stipu- v^'^yW 

Ogden 

^^<?H 01 iiuman transactions depends upon implied gaunden. 

•'^n cuiiU\u.t> which are not written, but which 

* Hie acLs vC llic parties. In such cases, the parties 

^ *n |i;no made those stipulations, which, as honest, 

ui. I., . •. 3 iiULclit to have made. When the law 

•' iiii % ■ jiiaiio these stipulations, it does notvary 

'•■;ii:u o. . :: ilncc ucw tcrms iuto it, but declares that 

"is. Hill \|.':\iji<',il by compact, impose certain duties, 

' hh. |,a,.i' - liinl stipulated for their performance. The 

' . 1. i." . : 'U-i Ixiwecn this and the introduction of anew 

Hi .1- ■ .: .'Milt met drawn out in writing, in which the 

L \: II s<«(l every thing that is to be done by either. 

t liaiiks, by which days of grace are allowed on 

iiud n(*iif9tiable in bank, is of the same charac- 

^racn, from their very term, originate partly in 

"^•, iiiul partly in the indulgence of the creditor. By 

. .... 11 tin', note, tlie debtor has to the last hour of the day 

"iM'li it iK.comcs payable, to comply with it; and it would 

^11* iiu*niivcnient to take any steps after the close of day. 

nftf n i-inivonient to postpone subsequent proceedings till the 

ilny. I sage has extended this time of grace generally to 

- <ln\s, and in some banks to four. This usuage is made a 

(»1 iii«; 'outract, not by the interference of the legislature, 

ly \\ir. act of the parties. The case cited from 9 Wheat, 

.Orsi. is a note discounted in bank. In all such cases the 

iiM:(^ives,and the maker of the note pays, interest for the 

111" jj^racc;. This would be illegal and usurious, if the mo- 

i\ as lujt lent for these additional days. The extent of the 

lilt lefore, is regulated by the act of the parties, and this 

nl" the contract is founded on their act Since, by contract, 

iiakr'r is not liable for his note until the days of grace are 

red, lie has not broken his contract until they expire. The 

of giving notice to the endorser of his failure, does not 

, until the failure has taken place; and, consequently, the 

lise of the bank to give such notice is performed, if it be 

n when the event has happened. 

lie case of the Bank of Columbia y. Oakley y (4 Wheat. Rep, 
) was one In which the legislature had given a summary re- 
y to the bank for a broken contract, and had placed thatre- 
y in the hands of the bank itself. The case did not turn on 
luestiou whether the law of Maryland was introduced into 
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1627. The failure to pay, according to stipulation, is a breadio 
the contract, and the means used to enforce it constitute the n 
medy which society affords the injured party. If the obUg> 
tion contains a penalty, this remedy is universally so regulaldl 
£bat the judgment shall be entered for the penalty, to be cBi- 
charged by the payment of the principal and interest Bat 
the case on which the counsel has reasoned is a single biU. ii 
this case, the party who has broken his Contract is liable tat 
damages. The proceeding to obtain those damages is as mndk 
apart of the remedy as the proceeding to obtsdn the dd)L 
They are claimed in the same declaration, and as being distinct 
from each other. The damages must be assessed by a jury, 
whereas, if interest formed a part of the debt, it would be re- 
covered as part of it The declaration would claim it as a put 
of the debt; and yet, if a suitor were to declare on siich-a bond 
as containing this new term for the payment of interest, he 
would not be permitted to give a bond in evidence in which diis 
supposed term was not written. Any law regulating the pro- 
ceedings of Courts on this subject, would be a law Tegulatiog 
the remedy. 

The liability of the drawer of a bill of exchange, standi 
upon the same principle with every other implied contract He 
has received the money of the person in. whose favour the biS 
is drawn, and promises that it shall be returned by the drawee. 
If the drawee fail to pay the bill, then the promise of the 
drawer is broken, and for this breacJi of contract he is liable. 
The same principle applies to the endorser. His contract is 
not written, but his name is evidence of his pronuse that die 
bill shall be paid, and of his having received valiie for it He 
is, in effect, a new drawer, and has made a new contract The 
law does not require that this contract shall be in writing; and, 
in determining what evidence shall be sufficient to prove it, 
does not introduce new conditions not actually made by the 
parties. The same reasoning applies to the principle which 
requires notice. The original contract is not written at large. 
It IS founded' on the acts of the parties, and its extent is mea- 
sured by those acts. A. drawns on B. in favour of C. for 
value received. The bill is evidence that he has received value, 
and has promised that it shall be paid. He has funds in the 
hands of the drawer, and has a right to expect that his promise 
will be performed. He has, also, a right to expect notice of its 
non-performance, because his conduct may be materially influ- 
enced by this failure of the drawee. He ought to have notice 
that his bill is disgraced, because this notice enables him to take 
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ineasures for his own security. It is reaspnable that he should IBSff 
stipulate for this notice, and the law presumes that he did stipii- OSrW 
late for it. ! ^ * . . ^**«^ 

A-great mass of human transactions depends upon implied saunien. 
contracts; upon contracts which arfe pot written, but Which 
grow out of the acts of the parties. In such cases, the parties 
are supposed to have made those.stipulations, which, asi honest, 
fair, and just men, they ought to have made. When the law 
assumes that they have made these stipulations, it does not vary 
►their contract, or introduce i^ew terms into it, but declares that 
certain acts, unexplained by compact, impose certain duties, 
and. that the parties had stipulated for their performance. The 
difference is obvious between this and the introduction of anew 
condition into a contract drawn out in writing, in which the 
parties have expressed every thing that is to be done by either. 

The usage of banks, by which days of grace are allowed on 
notes payable and negotiable in bank, is of the same charac- 
ter. Days of grace, from thpir very term, originate partly in 
convenience, and partly in the indulgence of the creditor. By 
the terms Of the note, the debtor has to the last hour of the day 
on which it becomes payable, to comply with it; and it would 
often be inconvenient to take any steps after the close of day. 
It is often convenient to postpone subsequent proceedings till the 
next day. Usage has extended this time of grace generally to 
three days, and in some b^nks to four. This usuage is made a 
part of the contract, not by the interference of the legislature, 
out by the act of the parties. The case cited from 9 Whecst. 
Rep. 581. is a note discounted in bank. In all such cases the 
bank receives, and the maker of the note pays, interest for the 
days of grace. This would be illegal and usurious, if the mo- 
ney was not lent for these additional days. The extent of the 
loan, therefore, is regulated by the act of the parties, and this 

Sart of the contract is founded on their act Since, by contract, 
le maker is not liable for his note until the days of grace are 
expired, he has not broken his contract until they expire. The 
duty of giving notice to the endorser of his failure, does not 
arise, until the failure has taken place; and, consequently, the 
promise of the bank to give such notice is performed, if it be 
given when the event has happened. 

The case of the Bank of Columbia y, Oakley ^ (4 Wheat. Rep, 
235.) was one In which the legislature had given a summary re- 
medy to the bank for a broken contract, and had placed that re- 
medy ia the hands of the bank itself. The case did not turn on 
the question whether the law of Maryland was introduced into 
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the contract, but whether a party might not, by his own oa 
duct, renounce his claim to the trial by jury in a particular cm 
The Court likened it to submissions to arbitration, and to 9&fk 
lation and forthcoming bonds. * The principle settled in that can 
is, that a party may renounce a benefit, and that Oofcley, fail 
exercised this right. 

The eases from Strangemi E<^t turn upon a principle, whidk 
k generally recognized, out which is entirely distinct from tlii 
which they are cited to support It i^, that a man who is dii> 
clnuRged by the tribunals of his own country, acting' under ill 
laWB, may plead that discharge m any other country. The pri» 
ciple is, that laws act upon a contract, not that they enter iatl , 
it, and become a stipulation of the parties. Society affords i 
lemedy for breaches of contract If that remedy has been vf- 

Elied, the claim to it is extinguished. The external action of 
iw upon contracts, by admmistering the remedy for th«r 
breach, or otherwise, is the usual exercise of legislative powet 
The interference widi those contracts, by introducing cpoditijoaf 
into them not agreed to by the parties, would be a very unusual 
•od • very eSSin^/exeS^ of the legidathS; pcwrer, 
which ought not to be gratuitously attributed to laws that do aot 
profess to claim it If the law becomes a part of the c<Hitrwf, 
change of place would not expunge the condition. A oontiaet 
made in New- York would be the same in any other State as ii 
New- York, and would still retain the stipulation originally in- 
troduced into it, that the debtor should be dischai^ed by the 
surrender of his estate. 

It is not, we think, true, that contracts are entered into ii 
contemplation of the insolvency of the obligor. They are firam- 
ed vrith the expectation that they will be literallly performed. 
Inscdvency is undoubtedly a casualty which is possible, hutk 
never expected. In the ordinary course of human transactions, 
if even suspected, provision is made for it, by taking security 
against it When it comes unlocked for, it would be entirely 
contrarv to reason to consider it as a part of the contract 

We have, then, no hesitation in saying that, however law may 
act upon contracts, it does not enter into them, and become a 
part of the agreement The effect of such a principle would be 
a mischievous abridgment of legislative power over subjects 
within the proper jurisdiction of States, by -arresting their pow- 
er to repeal or modify suc^ laws with respect to existing coo- 
tracts. 

But although the argument is not sustainable in this form, it as- 
sumes no other, in wluch it is more plausible. Contract^ it is 
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said, being the creature of society, derives its obligation frond 1827. 
the law; and, although the law may hot enter into the agrees 
ment so as tofo^n a constituent part of it, still it acts externally, 
iippn the contract, and determines how far the principle of co- 
ercion shall be applied to it, and this being universally under* 
• stood, no individual can complain justly ofits application to him- 
self^ in a case where it was known when the contract was 
£>rmed. 

This argument has been illustrated by references to the sta- 
tutes of frauds, of usury, and of limitations. The construction pf 
the words* in ^e constitution, respecting- contracts,* for whidi^ 
the defendants contend, Would, it ha/'been said, withdraw a)I 
these sul^jects from State legislation. The acknowledgement, 
that they remain within it, is urged as an admission, that^ con- 
tract is iiot withdrawn by the constitution, but remains under 
State control, subject to this restriction only, that no law shall 
be passed impairing the obligation of contracts in existence at 
its passage. 

The defendants maintain that an error lies at the very foun- 
dation of this argument It assumes that contract is the mesa 
creature of society, and derives all its pbligation from human le- 
^lation. That it is not the stipulation an individual makes 
which binds him, but some declaration of the supreme power of 
a State to which he belongs, that he shall perform what he hm. 
undertaken to perform. That though this original deci&ratio9 
may be lost in remote antiquity, it must be presumed as the orif 
gin of the obligation of contracts. This postulate the defendants 
deny, and, we think, with great reason. 

It is an argument of no mconsideraUe weight against it, that we 
find no trace of siich an enactment. So far back as human research 
oarries us, we find the judicial power as a' part of t^ execu- 
tive, administering justice by the application of remedies to vio- 
lated rights, or broken contracts. We find that power applying 
these remedies on the idea of a pre-existing obligation on eveiy 
man to do what he has promised on consideration todcr, that the 
breach of this obligation is an injury for which the injured par- 
ty has a just claim to compensation, and that society ought to 
afford him a remedy for that injury. We find allusions to the 
mode of acquiring property, but we find no allusion, from the 
earliest time, to ^ny supposed act of the governing power giv- 
ing obligation to contracts. - On the contraiy the proceedings 
respecting them of which we know anv thing, evince the idea 
of a pre-existing intrinsic obligation which human law enfbrceil 
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1827. If, on tracing the right to contract, and the obligations createi 
faj contract, to their source, we find them to exist anterior to 
and independent of society, we may reasonably conclude ths 
those original and pre-existing principles are, like many other 
natural rights, brought with man into society; and, although thg 
may be controlled, are not given by human legislation. 

In the rudest state of nature a man governs himself, and h* 
hours for his own purposes. That which he acquires is bii 
own, at least while in his possession, and he may transfer it to 
another. This transfer passes his right to that oth^r. Hmyat 
the right to barter. One man may have acquired more sIdbi 
than are necessary for his^protection from the cold; another mme 
food than is necessary for his immediate use. They agree ead 
to supply the wants of the other from his surplus. Is this ooa- 
tract without obligation? If one of them, having received and 
eaten the food he needed, refuses to deliver the skin, may BOt 
the other rightfully compel him to deliver it^ Or two persoiit 
agree to unite their strength and skill to hunt together for their 
mutual advantage, engaging to divide the animal they shaD 
master. Can one of them rightfully take the whole? or should 
he attempt it, may not the other force him to a division? If the 
answer to these questions must affirm the duty of keeping faith 
between these parties, and the right to enforce it if violat^, the 
answer admits the obligation q( contracts, because, upon that 
obligation depends the right to enforce them. Superior strei^ 
may give the power, but cannot give the right The ri^ 
fiilness of coercion must depend on the pre-existing obligatioB 
to do that for which compulsion is used. It is no objection to 
the principle, that the injured party may be the weakest In 
society, the vnrong-doer may be too powerful for the Jaw. He 
may derive its coercive power, yet his contracts are obligatoiy; 
ana, if society acquire the power of coercion, that power ?nll 
be applied without previously enacting that his contract is obli- 
gatory. 

Independent nations are individuals in a state of nature. 
Whence is derived the obligation of their contracts? They 
admit the existence of no superior legislative power which is to 
give them validity, yet their validity is acknowledged by aH. If 
one of these contracts be broken, dl admit the right of the in- 
jured party to demand reparation for the injury, and to enforce 
that reparation if it be withheld. 'He may not have the power 
to enforce it, but the whole civilized world concurs in saying, 
that the power, if possessed, is rightfully used. 
In a state of nature, these individuals may contract, their con- 
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tracts are bbligatory, and force may rightfulty be ^ployed to 1887« . 
coerce the party who has broken his engagement. v.>Y^ 

What is the eflfect of society upon these rights? When men Ogden 

* imite together and form a government, do they surrender, their g^^I^^j. 
right to contract, as well as their right to enforce the obser- 
vance of contracts? For what purpose should they make this 
surrender? Government cannot exercise this power for inr 
dividuals. It is better that they should exercise it for them- 
cielves. For what purpose, then, should the surrender be 

made? It can only be, that government may give it bft^k again. 
As we have no evidence of the surrender, or of the resforation 
of the right; as this operation of surrender and restoration would 
be an idle and useless ceremony, the rational inference seems to 
be, that neither has ever been made; that indivld^als do not* dep- 
rive from government their right to contract, but bring that 
right with them into society; that obligation is not conferred on 
contracts by positive law, but is intrinsic, and is conferred by 
the act of the parties. This results from the right which every 
man retains to acquire property, to dispose of that property ac- 

• cording to his own judgment, and to pledge himself for a^&ture 
act. These rights are not given by society, but are brought 
into it The right of coercicMi is necessarily surrendered to gov- 
ernment, and this surrender imposes on government the comla- 
tive duty of furnishing a remedy. The right to regulate. coTh ^ 
tracts, to prescribe rules by which they shall be evidenced, to 
prohibit such is may be deemed mischievous, is unquesticHiable, 
and has been universally exercised. So far as this power has 
restrained the original right of individuals to bind themselves by 
contract, it is restrained; but beyond these actual restraints tbie 
original power remains unimpaired. 

This reasoning is, undoubtedly, much stre'ngthened by the au- 
thority of those writers on natural and nationd law, whose opi^ 
nions have been viewed with profound respect by the wisest 
men of the present, and of past ages. • 

Supposing the obligation of the contract to be derived from 
the agreement of the parties, we will inquire how far law acts 
externally on it, and may control that obligation. That law may 
have, on future contracts, all the effect which the counsel for 
the plaintiff in error claim, will not be denied. That it is. capa- 
ble of discharging the debtor under the circumstances, and oq 
the conditions prescribed in the statute which has been pleaded 
in this case, will not be controverted. But as this is an opera-, 
tion which was not intended by the parties, nor contemplated 
by them, the particular act can be entitled to this opeiatioQ only 
when it has the fuU force of law. A law may determine the 
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16tT* obligation of a contract on the happening of a coDtiiigeiiCT, li 
^^i^^<^^ cause it is the law: If it be not the law, it cannot have this d 
0^^^ feet When its existence as law is denied, that existence ca 
SMmdien. "^^ ^® proved by showing what are the qualities of a law. Lm 
has been defined by a writer, whose definitions especially hfii 
been the theme of almost universal panegyric, 'Ho be a ruled 
civil conduct prescribed by the supreme power in a State.** li 
our system, the legislature of a State is the supreme pnower, ii 
all cases where its action is not restrained by tne coastitati(te(if 
the Uiyted States. Where it is so restrained, the legishttnn 
ceases to be the supreme power, and its acts are not la|v. Itii^ 
then, begging the question to say, that, because contracts jomj 
be discl.arged by a law previously enacted, this contract mtj 
be discharged by this act of the legislature of New-Tork; fiv the 
question returns upon us, in this act a law. Is it consistent w^ 
or repugnant to, the constitution of the United States? Thb 
question is to be solved only by the constitution itself. 

In examining it, we readily admit, that the whole subject of 
contracts is under the control of society, and that all the power 
of society over it resides in the State legislatures, except ii 
those special cases where restraint is imposed by the constitt- 
tion of tne United States. The particular restraint now under coi- 
sideration is on the power to impair the obligation of ccmtradSi 
The extent of this restraint cannot be ascertained^ by showiir 
that the legislature may prescribe the circumstances, on miiia 
the originaJ validity oi a contract shall be made to depcnnd* ff 
the legislative will be, that certain agreements shall be a 
writing, that they shall be sealed, that they shall be att^tfed 
by a certain number of witnesses, that they shall be recoided| 
or that they shall assume any prescribed form before they to- 
come obligatory, all these are regulations which society may 
rightfully make, and which do not come within the restrictions 
of the constitution, because they do not impair the obligation of 
the contract The obligation must exist before it can be in- 
paired; and a prohibition to impair it, when -made, does not im- 
ply an inability to prescribe those circumstances which shall 
create its obligation. The Statutes of frauds, therefore, which 
have been enacted in several States, and which are acknow- 
ledged to flow from the proper exercise of State sovereimty, 
prescribe regulations which must precede the obligation of ths 
contract, and consequently, cannot impair that obligation. Acts 
of this description, therefore, are most clearly not within the 
prohibition oi the constitution. . 
The acts against usury are of the same character. Thejde- 
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felarethe contract to be void' in the beginning. They deny .18ST. 
that the instrument ever became a contract They deny it m Vry^^i^ 
original obligation; and cannot impair that which never came <M^ 
into existence./ 8«md«n. 

Acts of limitations approach more nearly to the subject .of 
consideration, but are not identified with it. They defeat a 
contract once obligatory^ and may, thel*efore, be supposed to 
mrtake of the character of laws which impair its obligation. 
But a practical view of the subject will show us that the twO 
laws stand upon distinct principles. 

In the case of Shirges v. Crovoninshisld*^ it was observed by 
the Court, that these statutes relate only to the remedietS, 
which are furnished in the Courts; and their language is gene- 
ndly. confined to the remedy. They do not purport to dispense 
with the performance of a contract, but proceed on tbe pre- 
•umption that a certain length of time, unexplained by circum- 
fitances, is reasonable evidence of a performance. It is on this 
idea alone that it is possible to sustain the decision, that a bare 
acknowledgement of the debt, unaccompanied with any new 
promise, shall remove the bar created by the act It would be 
a mischief not to be tolerated, if contracts might be set up at 
any distance of time, when the evidence of payment might be 
lost, and the estates of the dead, or even of the living, be sub- 
jected to these stale obligations. The principle is, without the 
aid of a statute, adopted by the Courts as a rule of justice. The 
legislature has enacted no statute of limitations as a bar to suits 
on sealed instruments. Yet twenty years of unexplained silence 
on the part of the creditor is evidence of payment. On parol 
contracts, or on written contracts not under seal, which are con- 
sidered in a less solemn point of view than sealed instruments, 
the legislature has supposed that a shorter time might amount to 
evidence of performance, and has so enacted. All have acqui- 
esced in these enactments, but have never considered them i3is 
being of that class of laws which impair the obligation of con- 
tracts. In prescribing the evidence which shall be received in 
its Courts, and the effect of that evidence, the State -is exercis- 
ing its acknowledged powers. It is likewise in the exercise df 
its legitimate powers, when it is regulating the remedy and mode 
of proceeding in its Comrts. • 

The counsel for the plaintiff in error insist, that the right to regii- ^^ 
late the remedy and to modify the obligation of the contract are 
the same; that obligation and remedy are identical, that they are 
synonymous — ^two words conveying the same idea. 

The answer given to this proposition by the defendant's 
24 
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I8t7 counsel seems to be conclusive. Thej originate at differe 

^■■^w^''^-' times. The obligation to perform is coeval with the imdertd 

Osd«n Jug to perform; it originates with the contract itself, and operiti 

SavIdMi. Witerior to the time of performance. The remedy acts upoa 

broken contract, and enforces a pre-existing obligation* 

If there be any thing in the observations made in a precedi^ 
part of this opinion respecting the source from which contracti 
derive their obligation, ihe proposition we are now considenq 
cannot be true. It was shown, we think, satisfactorily, that the 
right to contract is the attribute of a free agent, and that he in? 
rightfully coerce performance from another free agent who vio- 
lates his faith. Contracts have, consequently an intrinsic. oUi- 
gation. When men come into society, they can no longer exe^ 
cise this original and natural right of coercion. It wovdd be is* 
compatible with general peace, and is, therefore, surrendered. 
Society prohibits the use of private individual coercion, aid 
gives in its place a more safe and a more certain remedy. Bat 
the right to contract is not surrendered with the right to coeiee 
performance. It is still incident to that degree of free agency 
which the laws leave to every individual, and the obligation of 
the contract is a necessary consequence of the right to make il 
Laws regulate this right, but, where not regulated, it is re- 
tained in^ts original extent Obligation and remedy, then, are 
not identical; they originate at different times, and are denved 
from different sources. 

But, although Uie identity of obligation and remedy be dis- 
proved, it may be, and has been urged, that they are precise^ 
commensurate with each other, and are such sympatnetic es- 
sences, if the expression may be allowed, that the action of law 
upon the remedy is immediately felt by the obligation-— that 
they live, languish, and die toge&er. The use made of tlus ar- 
gument is to show the absunlity and self-contradiction ci the 
construction which maintains the inviolability of obligatioD, 
while it leaves the remedy to the State governments. 

We do not perceive this absurdity or self-contradiction. 

Our country exhibits the extraordinary spectacle of distinct, 
and, in many respects, independent governments over the same 
territoiy ana the same people. The local governments are re* 
strainea from impairing the obligation of contracts, but they fur- 
nish the remedy to enforce them, and administer that remedy in 
tribunals constituted by themselves. It has been shown that 
the obligation is distinct from the remedy, and, it would seem 
to follow, that law might act on the remedy without acting on 
ihe obligation. To afford a remedy is certainly the Ugh duty 
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t>f thode who govern to those who are governed. A failure in 18S7* 
ib» performance of this duty subjects the government to the iost n^-v-^^ 
reproach of the world. But the constitution has not undertaKon Ogdcm 
to enSorce its performance* That instrument treats the States gj^jiJi^ 
with the respect which is due to intelligent bemgs, understand- 
ing their duties, and willing to perform them; not as insane be- 
iiigs, who must be compelled to act for self-preservation. Its 
.lan^age is the language of restraint, not of coercion. It pro- 
Jiibits Uie States from pasding any law impairing the obligation 
of contracts; it does not enjoin them to enforce contracts. 
Should a State be su£Eiciently insane to shut up or abolish its 
.Courts, and diereby withhold all remedy; would this annihila- 
.tion of remedy annihilate the obligation also of contracts? Wft 
know it would not If the debtor should come within the ju- 
jnsdiction of any Court of another Btate, the remedy would be 
immediately applied, and the inherent obligation of the contract 
enforced. This cannot be ascribed to a renewal of the oUiea- 
•tion; for passing the line of a State cannot re-create an obligation 
which was extinguished. It must be the original obligation de- 
jived from the agreement of the parties, and which exists unifli- 
paired though tibe remedy was withdrawn. 

But, we are told, that the power of the State over the remedy 
may be used to the destruction of all beneficial results from the 
Tight; and hence it is inferred, that the construction which 
maintains the inviolability of the obligation, must be extended to 
thepower of regulating the remedy. 

The difficulty which this view uf the subject presents, does 
not proceed from the identity or connexion of right and remedy, 
but from the existence of distinct governments acting on kindred 
subjects. The constitution contemplates restraint as to the 
obligation of contracts; not as to the application of remedy. If 
this restraint a£fects a power which the constitution did not 
mean to touch, it can only be when that power is used as an in* 
fltrument of hostility to invade the inviolability of contract, which 
which is placed beyond its reach. A . State may use many of 
its acknowledged powers in such manner as to come in conflict 
with the provisions of the constitution. Thus the power over 
its domestic police^ the power to regulate commerce purely in- 
ternal, may be so exercised as. to interfere with regulations of 
commerce with foreign nations, or between the States. In sudi 
cases, the power which is supreme must control that which is 
not supreme, when they gome in conflict But this principle 
does not involve any sislf-contradiction, or deny the existence 
of the several powders in the respective goven^n^ents. So, if a 
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State shall not merely modify, or withhold a partieiilar femel 
but shall apply it in such manner as to extinguish the obl^pitii 
without performance, it would be an abuse of power wfak 
could scarcely be misunderstood, but which would not prove th 
remedy could not be regulated without regulating obligation. 
The counsel for the plaintiiSr in error put a case of more dii 
^■lty,.and urge it as a conclusive argument against the ezistew 
of a distinct line dividbg obligation from remedy. It is tUi 
The law affords remedy by giving execution against the penot 
or the property, or bodi. The same power which can with- 
draw the remedy against the person, can withdraw that aguut 
the property, or that against both, and thus effectually defeat tk 
obligation. The constitution, we are told, deals not withfona, 
but with substance; and cannot be presumed, if it designed to 
protect the obligation of contracts from State legislation, to 
nave left it thus obviouslv exposed to destruction. 

The answer is, that if the law goes farther, and annuls ti» 
obligation without affording the remedy which satisfies it, if ks 
action on the remedy be such as palpably to impair the obligi- 
tkm of the contract, the veir case arises which we suppose to 
be within the constitution, if it leaves the obligation untouched, 
but withholds the remedy, or affords one which is merely nomi- 
nal, it is like all other cases of misgovemment, and leaves the 
debtor still liable to his creditor, should he be found, or should 
his property be found, where the laws afford a remedy. If that 
high sense of duty which men selected for the government of 
their fellow citizens must be supposed to feel, furnishes no se- 
curity against a course of legislation which must end in self-de- 
struction; if the solemn oath taken by every member, to support 
the constitution of the United States, furnishes no security 
against intentional attempts to violate its spirit while evadii^its 
letter, — the question how far the constitution interposes a shield 
tar the protection of an injured individual, who demands from a 
Court of justice that remedy which every government ought to 
afford, will depend on the law itself which shall be brought un- 
der consideration. The anticipation of such a case would be 
unnecessarily disrespectful, and an opinion on it would be, at 
least, premature. But, however the question might be decided, 
should it be even determined that such a law would be a suc- 
cessful evasion of the constitution, it does not follow, that an act 
which operates directly on the contract ailer it is made, is not 
within the restriction imposed on the States by that instrument 
The validity of a law acting directly on the obligation, is not 
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^TDved bj showing that the. constitution has provided no means 1827. 
tor compelling the States to enforce it. ^^■*^^*^-^' 

We pefceive, then, no reason for the opinion, that the prohi- Ogden 
bition "to pass any law impairing the obligation of contracts," gj^unSers 
is incompatible with the fair exercise of that discretion, which 
the State legislatures possess in common with all governments, 
to regulate the remedies afforded by their own Courts. We 
think, that obligation and remedy are distinguishable from each 
other. That the first is created by the act of the parties^ the 
last is afforded by government. The words of the restriction 
we have been considering, countenance, we think, this idea. 
No State shall "pass any law impairing the obligation of >cofi- 
tracts.'' These words seem to us to import, that the obligation 
is intrinsic, that it is created by the contract itself, not that it i» 
dependent on the laws made to enforce it When we advert to 
the course of reading generally pursued by American statesmen 
in early life, we must suppose, that the framers of our constitu- 
tion were intimately acquainted with the writings of those wise 
«md learned men, whose treatises on the laWs of nature and na- 
tions have guided public opinion on the subjects of obligation 
and contract. If we turn to those treatises, we find them to 
concur in the declaration, that contracts possess an original in- 
trinsic obligation, derived from the acts of free agents, and not 
given by government. We must suppose, that tibe framers of 
our constitution took the same view of the subject, and the Ian* 
guage they have used confirms this opinion. 

The propositions we have endeavoured to maintain, of the 
truth of which we are ourselves convinced, are these: 

That the words of the clause in the constitution which we 
are considering, taken in their natural and obvious sense, admit 
of a prospective, as well as of a retrospective, operation. 

That an act of the legislature does not enter into the con- 
tract, and become one of the conditions stipulated by the par- 
ties; nor does it act externally on the agreement, unless it have 
the full force of law. 

That contracts derive their obligation from the act of the par- 
ties, not from the grant of government; and that the right of gov-* 
emment to regulate the manner in which they shall be formed^ 
or to prohibit such as may be against the policy of the State, is 
entirely consistent with their inviolability after they have been 
formea. 

That the obligation of a contract is not identified with the 
means which government may furnish to enforce it; and that 
a prohibition to pass any law impairing it, does not imply a 
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1837* prohibition to vary the remedy; nor does a power to vary 4 
remedy, imply a power to imply the obligation derived from ft 
act of the parties. 

We cannot look back to the history of the times when & 
augnst spectacle was exhibited of the assemblage of a whol 
people by their representatives in Convention, in order to nioll 
thirteen independent sovereignties under one govemment, so h 
as might be necessary for the purposes of union, without beiq 
sensible of the great importance which was at that time attach- 
ed to the tenth section of the first article. The power of chaD|^ 
in^ the relative situation of debtor and creditor, of interferiof 
with contracts, a power which comes home to every mu^ 
teaches the interest of all, and contrds the conduct of etery ia* 
di?idual in those things which he supposes to be proper for hk 
own exclusive management, had been used to sucn an excess hj 
the State legislatures, as to break in upon the ordinary ioto^ 
coarse of society, and destroy all confidence between man and 
BMUL The mischief had become so great, so alarming, as not 
osij to impair commercial intercourse, and threaten the exirt- 
ODce of credit, but to sap the morals of the people, and destroy 
the sanctity of private faith. To guard against the coatinuanoe 
of the evil was an object of deep interest with all the truly wise, 
as well as the virtuous, of this great community, and was one 
of the important benefits expected from a reform of the govern- 
ment 

To impose restraints on State legislation as respected this do* 
licate ana interesting subject, was thought necessary by all those 
patriots who could take an enlightened and comprehensive view 
of our situation; and the principle obtained an early admissioa 
into the various schemes of government which were submitted 
to the Convention. In framing an instrument, which was in- 
tended to be perpetual, the presumption is strong, that every im- 
portant principle introduced into it is intended to be perpetual 
also; that a principle expressed in terms to operate in all fiiture 
time, is intended so to operate. But if the construction for 
which the plaintiff's counsel contend be the true one, the con- 
stitution will have imposed a restriction in language indicating 
perpetuitv, which every State in the Union may elude at plea- 
sure. The obligation of contracts in force, at any given time, 
is but of short duration; and, if the inhibition be of retrospec- 
tive laws only, a very short lapse of time will remove every 
sabject on which the act is forbidden to operate, and make this 
provision of the constitution so far useless. Instead of iptro- 
oacing a great principle, prohibiting all laws of th^ obnoxiousi 
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character, the constitution will only suspend their operation for ]8S7. 
a moment, or except from it pre-existing cases. The object 
would scarcely seem to be of sufficient importance to have 
found a place in that instrument 

This construction would change the character of the provi-r 
sion, and convert an inhibition to pass laws impairing the obli-* 
gatlon of contracts, into an inhibition to pass retrospective laws; 
Had this been the intention of tlie Convention, is it not reason- 
able to believe that it would have been so expressed? Had the 
intention been to confine the restriction to laws which were re- 
trospective in their operation, language could have been found, 
and would have been used, to convey this idea. The very 
word would have occurred to the framers of the instrument, and 
we should have probably found it in the clause. Instead of the 
general prohibition to pass any ^4aw impairing the obligation of 
contracts," the prohibition would have been to the passage of 
toy retrospective law. Or, if the intention had been not to em- 
brace all retrospective laws, but those only which related to 
contracts, still the word would have been introduced, and the 
State legislatures would have been forbidden Ho pass any retrth 
spectwe law impairing the obligation of contracts,'' or Ho pass 
any law impairing the obligation of contracts previously made.'^ 
Words which directly and plainly express the cardinal intent, 
alwajjrs present themselves to those who are preparing an import 
tant mstrument, and will always be used by them. Undoubtedly 
there is an imperfection inhuman language, which oftetf exposes 
the same sentence to different constructions. But it. is rare, in- 
deed, for a person of clear and distinct perceptions, mtending 
to convey one principal idea, so to express himself as to leave 
any doubt respecting that idea. It may be uncertain whether 
his words comprehend other things not immediately in his 
mind; but it can seldom be uncertain whether he intends the par- 
ticular thing to which his mind is specially directed. If the 
mind of the Convention, in framing tnis prohibition, had been 
directed, not generally to the operation of laws upon the obli- 
gation of contracts, but particularly to their retrospective ope- 
ration, it is scarcely conceivable that some word would not have 
been used indicating this idea. In instruments prepared on great 
consideration, general terms, comprehending a whole subject, 
are seldom employed to designate a particular, we might say, a 
minute portion of that subject. The general language of the 
clause is such as might be suggested by a general intent to pro- 
hibit State legislation on the subject to which that language is 
applied— the obligation of contracted not such as would be sug- 
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1827 ^ted by a particular intent to prohibit retrospective legish 

''*^-''^^' tion, 
^^^^ It is also worthy of consideration, that those laws which ha 

Saoiiden. effected all . that mischief the constitution intended to preveni 
were prospective as well as retrospective, in their operatioi 
They embraced future contracts, as well as those previood] 
formed. There is the less reason for imputing to the Convex 
tion amintention, not manifested by their language, to confine i 
restriction intended to guard against the recurrence of those 
mischiefs, to retrospective legislation. For these reasons, we 
are of opinion, that, on this point, the District Court of Loibb- 
iana has decided rightiy. 



Mtarch^. 



Judgment having been entered in favour of the validity of i 
certificate of discharge under the State laws in those cases, 
(argued in connexion with Ogden v. Saunders^) where the coft- 
tract was made between citizens of the State under whose law 
the discharge was obtained, and in whose Courts the certificate 
was pleaded, the cause was further argued by the same counsd, 
upon the points reserved, as to the effect of such a discharge 
in respect to a contract made with a citizen of acnother State, 
and where the certificate was pleaded in the Courts of anotha 
State, or of the United States. 

To render the judgment which was finally pronounced in the 
cause intelligible, it is necessary to state, that in addition to die 
plea of the certificate of discharge under the insolvent law of 
of the State of New York, of ISOl, the defendant bebw, 
Ogden, pleaded the statute of limitations (of New York,) non 
asmmpsit infra sex annos. 

To this plea, the plaintiff below, Saunders, replied, that pre- 
vioi^s to the running of the statute, to wit, in April, 1810, the 
defendant, Ogden, removed from the State of New-Yotk to 
New-Orleans, in the State of Louisiana, where he continued to 
reside until the commencement of this suit. 

The jury found the facts of the drawing and acceptance of 
the bills, of the discharge under the insolvent law of New- 
York, and of the defendant's removing to Louisiana at the time 
stated in the plaintifPs replication, in the form erf what vras pro- 
bably intended to be a special verdict, submitting the law to the 
Court: "If the law be for the plaintiff, then they find for the 
plaintiff the amount of the several acceptances, with the inter- 
est and costs; but if the law on the said facts be for the defen- 
dant, then the jury find for the defendant, with costs." 

A judgment was rendered by the Court below upon this ver- 
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diet And the cause being brought by writ of error before this 
Court, among the errors assigned was the following: ^^That the 
judgment of the Court is for a]greater sum than is found by the 
|iiry; the whole amount of the bills set forth in the petition b&- 
UD^ 2,183 dollars, amounting, with interest from the time of the 
judicial demand, to 2,653 dollars and 34 cents. Whereas the 
judgment is for the sum of 4,017 dollars, 64 cents, damages,'' 
&c. 

Mr. Justice Johnson. I am instructed by the majority of 
the Court finally to dispose of this cause. The present major- 
ity is not the same which determined the general question on the 
constitutionality of State insolvent laWs, with reference to the 
violation of the obligation of contracts. I now stand united 
wth the minority on the former question, and, therefore, feel it 
due to myself and the community to maintain my consistency. 
. The question now to be considered is, whether a discharge 
of a debtor under a State insolvent law, would be valid against 
a creditor or citizen of another State, who has never voluntari- 
ly subjected himself to the State laws, otherwise than by the 
origin of his contract. 

As between its own citizens, whatever be the origin of the < 
contract, there is now no question to be made on the effect of 
such a discharge; nor is it to be questioned, that a discharge not 
valid under the constitution in the Courts of the United States^ 
is equally invalid in the State Courts. The question to be con- 
sidered goes to the invalidity of the discharge altogether, and, ; 
therefore, steers clear of that provision in the constitution 
which purports to give validity in every State to the records, 
judicial proceedings, and so forth, of each State. 

The question now to be considered, was anticipated in the 
case of Sturges v. Crowninshield^ when the Court, in the close 
of the opinion delivered, declared, that it means to confine its 
views to tlie case then under consideration, and not to commit 
itself as to those in which the interests and rights of a citizen 
of another State are implicated. 

The question is one partly international, partly constitutional. 
My opinion on the subject is briefly this: that the provision in 
the constitution which gives the power to the general govern- 
ment to establish tribunals of its own in every State, in order 
that the citizens of other States or sovereignties might therein 
prosecute their rights under the jurisdictioti of the United 
States, had for its object an harmonious distribution of justice 
throughout the Union; to confine the States, in the exercise of 
25 
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16S7 their judicial sovereignty, to cases between their own citizei 
^-^^^^^^ to prevent, in fact, the exercise of that very power over tt 
^•"^ rignts of citizens, of other States, which the origin of the coi 
^* tract might be supposed to give to each State; and thus, to ol 
▼iate that conflictus fegum, which has employed the pens of A 
herui and various others, and which any one who studies tb 
subject will plainly perceive, it is infinitely more easy to preveo 
than to adjust 

These conflicts of power and right necessarily arise only af- 
ter contracts are entered into. Contracts, then, become the ap- 
propriate subjects of judicial cognizance; and if the just claim 
which they give rise to, are violated by arbitrary laws, or if die 
course of dbtributive justice be turned aside, or obstructed bf 
legislative interference, it becomes a subject of jealousy, irrita- 
tion, and national complaint or retaliation. 

It is not unimportant to observe, that the constitution wv 
adopted at the very period when the Courts of Great Britanr 
were engaged in adjusting the conflicts of right which arose 
upon their own bankrupt law, among the subjects of that crowB 
in the several dominions of Scotland, Ireland, and the West h' 
dies. T}ie first case we have on the efiect of foreign dis- 
charges, that ofBallanHne v. Golding^ occurred in 1783, andtfae 
law could hardly be held settled betore the case of Hunkr v 
Po^, which was decided in 1791. 

Any one who will take the trouble to investigate the subject, 
will, I think, be satisfied, that although the British Courts pRK 
fess to decide upon a principle of universal law, when adjudi- 
cating upon the efiect of a foreign discharge, neither the pas* 
sage m Vattel^ to which they constantly refer, nor. the practice 
and doctrines of other nations, will sustain them in the princi- 
ple to the extent in which they assert it It was all important 
to a great commercial nation, the creditors of all the rest of the 
world, to maintain the doctrine as one of universal obligation, 
tbcU the assignment of the bankrupt's effects^ under a law qf the 
jcountry of the contract^ should carry the interest in his debts, 
ulheare»et his debtor may reside; and that no fordgn discharge cf 
Ids debtor should operate against debts contracted with the wtnkr 
rupt in his own country. But I think it perfectly clear, that in 
the United States a different doctrine has been established; and 
since the power to discharge the bankrupt is asserted on the 
tame principle with the power to assign his debts, that the de- 
parture firom it in the one instance, carries with it a negation of 
the principle altogether. 

It is vam to deny that it is now the established doctrine in 
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Eogland, that the discharge of a bankrupt shall be effectual 18S7. 
against contracts of the State that give the discharge, whatso- \^^y^J 
ever be the allegiance or country of the creditor. But I think Ogdea 
it equally, clear, that this is a rule peculiar to her jurisprudence, gnaJijen. 
and that reciprocity is the general rule of other countries; that 
the effect given to such discharge is so much a matter of comity, 
that the States of the European continent, in all cases reserve 
the right of deciding whether reciprocity will not operate inju- 
riously upon their own citizens. 

Huberus^ in his third axiom on this subject, puts the effect of 
such laws upon the ground of courtesy, and recognises the re- 
servation that I have mentioned; other writers do the same. 

I will now examine the American decisions on this subject; and 
first, in direct hostility with the received doctrines of the British 
Courts, it has been solemnly adjudged in this Court, and, I be- 
iieve, in every State Court of the Union, that notwithstanding 
the laws of bankruptcy in England, a creditor of the bankrupt 
xnay levy an attachment on a debt due the bankrupt in this coun- 
ty, and appropriate the proceeds to his own debt 

In the case of Harrison v. Sterry^ (5 Cranch^ 298. 802.) a 
-case decided in this Court in 1809, upon full argument, and great 
<leliberation, and in which all the English cases were quoted, it 
is expressly adjudged, '^that in the case of a contract made with 
foreigners in a foreign country, the bankrupt laws of the foreign 
^country are incapable of operating a legal transfer of property 
in the United States," and judgment was given in favour of the 
attaching creditors, against the claim of the foreign assignees. 

In that case, also, another important doctrine is established 
in hostility with the British doctrine. For the United States 
liad interposed a claim against the English assignees, in order to 
obtain satisfaction from the proceeds of the bankrupt's effects 
in this country, for a debt contracted in Great Britain. And this 
Court decreed, accordingly, expressly restricting the power of 
the contract to its concoction and exposition. 

The language of the Court is, "The law of the place where 
a contract is made, is, generally speaking, the law of the con- . « 

tract; that is, it is the law by which the contract is expounded. 
But the right of priority forms no part of the contract itself. It 
is extrinsic, and is rather a personal privilege, dependent on the 
laws of the place where the property lies, and wnere the Court 
sits which decides tlie cause. 

And, accordingly, the law of the United States was sustained, 
which gave the debts due the bankrupt here, to satify a debt 
contracted in England, to the prejudice of the law of England, 
which gave the same debts to the assignees of the bankrupt. 
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1827 • It cannot be necessary to go farther than this case to estab* 

^-^*v-^ lUh, that, so far as relates to the foreign creditor, this countiy 

OgiMk does not recogni^ the English doctrine, ^/ta^ the bankrupt Imi 

gjyjTj^^ of the country of the contract is paramomU in dUpoiing of Ik 

tights of the bankrupt: 

The United States pass a law which asserts the right to ap- 

Sropriate a debt due a foreign bankrupt, to satisfying ^ debt 
ue itself, and incurred by that bankrupt in his own counfiy. 
The assignees of that bankrupt question this right, and claim 
the debt as legally vested in them by the law of the country of 
the contract, and maintain that the debt due the United Statea, 
being contracted in Great Britain, was subject to the laws of 
Great Britain, and, therefore, entitled only to share in coidi&od 
with other creditors in the proceeds of the bankrupt's effisets; 
that the debt so appropriated by the law of the United Stitei 
to its exclusive benefit was, as to all the hankrupt^s eontrads^tx 
certainly as to all English contracts, vested in the assignees, oa 
intematioiial priiuiples, principles whicb gave effect to the 
English banknipt laws, so vesting that debt,' paramount to (be 
laws of other countries. 

In giving e£fect to the law of the United States, this Coart 
overrules &at doctrine; and, in the act of passing that law, this 
govemHient asserts both the power over the subject, and the 
right to exercise that power without a violation of national 
comity; or has at least taken its Stand against that comity, and 
asserted a right to protect its own interests, which, in prineijde, 
is equally ap{>licable to the interests of its own citizens. 

It has had, in fact, regard to the lex lod ret sitm,' as existing in 
the person and funds of the debtor of the bankrupt, and the 
r^ts of self-preservation, and duty of protection to its. own 
citizens, and the actual allegiance of the creditor and debtor, 
not the metaphysical allegiance of the contract, on whicb the 
foreign power is asserted. 

It would be in vain to assign the decision of this Ck>ort in 
Harrison v. Sterryy or the passing of the law of the United 
States, to the general preference, whicl^i the government may 
assert in the payment of its own debt, since thiat preference can 
only exist to the prejudice of its own citizens, whereas, the 
precedence there claimed aqd conceded operated to the preju- 
dice of British creditors. . 

The case of Baker v. Wheatonj adjudged in the Courts of 
Massachusetts in the time of Chief Justice Parsons, (5 Mass. 
iZqp. 509.)is a yery strong case upon this subject That also 
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Ik was argued with great care, and all the British cases reviewed; l82t. 
ij the Court took time to deliberate, and the same doctrine was v-^^^-^-' 
ij maintained, in the same year and the same month with Harris o^den 
^ 96n V. Sterry^ and certainly without any communication between g^^mdert; 

the two courts. 
a The case was this: one Wheaton gave a promissory note to 
one Chcmdkr^ both being at that time citizens and inhabitants 
of Rhode Island. Wheaton wias discharged under the bank- 
rupt laws of Rhode Island, both still continuing citizens and in- 
habitants of the same State, and the note remaining the property 
of Chandler. Subsequent to the discbarge, Chandler endorses 
fhe notieto Baker, and Wh^atod is arrested in Massachusetts. 
He pleads the discharge in bar, and the Court, in deciding, ex- 
presses itself thus: "When, therefore, the defendant was dis- 
charged from that contract, lege loet, the promisee was bound 
by that discharge, a$ he wees a party to the laws of that State^ a/nd 
assenting to thkr operation. But if, when the contract was 
made, the promisee had not been a citizen of Rhode Island, he 
would not have been bound by the laws of it or any other State^ 
and holding this note at the time of the discharge, he might after-* 
wards maintain an action upon it in the Courts of this State." And 
again, (page 811,) "if the note had been transferred to the 
plaintiff, a citizen of this State, whilst it remained due and un- 
discharged by the insolvent laws of Rhode Island, those laws 
could not affect his rights in the Courts of law in this State^ be- 
cause he is not bound by them*^^ 

This, it will be observed, regards a contract acknowledged 
to be of Rhode Island origin. 

There is another case reported in the decisions of the same 
State, (10 vol. p. 337.) which carries this doctrine still farther, 
and, I apprehend, to a length which cannot be maintained. 

This was the case of WaJtson v. Bourne^ in which Watson, 
a citizen of Massachusetts, had sued Boume.in a State Court, 
and obtained judgment Bourne Was discharged under the in- 
sdvent laws of ttiat State, and being afterwards found in Mas- 
sachusetts was arrested on an action of debt upon the judgment 
He pleads the discharge; plaintiff replies, that /le, plairUiff^ was 
a citizen of Massachusetts^ and, thereforCy not precluded by the 
discharge. The origin of the debt does not appear from the re-' 

Eort, and the argument turned whollv oh the question, whether 
y entering judgment in the Court of the State, he had not sub- 
jected his rights to the State laws pro tanto. 

The Court overruled the plea, and recognized the doctrine 
in Baker v. fVheatcny by declaring "that a discharge of that na* 
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18S7 ture can only operate where the law is made by an authorifeV; 
common to the creditor and debtor to all respects, uhere bm 
are citizens or subjects.^^ 

I have little doubt that tlie Court, was wrong in denying tb 
effect of the discharge as against judgme^Us rendered in tb . 
State Courts, when the party goes voluntarily and unnecessanlj ) 
into those Courts; but the decision shows, in other respec^ 
how decidedly the British doctrine is repelled in the Courts of 
that State. 

The British doctrine is also unequivocally repelled in a veiy 
learned opinion delivered by Mr. Justice Nott, in the Court of 
the last resort in South Carolina, and in which the whole Coait, 
consisting of the common law judges of the State, concurred 
This was in the case of the ^Assignees of Topham v. ChapmanA 
ah in which the rights of the attaching creditor were DGtaintained 
against those of the assignees of the bankrupt; (1 ConstibUioML 
Reports^ p. 253.) and that the same rule was recognized at an 
early day in the Court of Pennsylvania, appears from the leading 
case of Phaiipe v. Hunxer (2 H. Black. 402.) in which a Biitisb 
creditor, who had recovered of a debtor of the bankrupt in 
Pennsylvania, was compelled by the British Courts to refund tp 
the assignees in England, as for money had and received to their 
use. 

I think it, then, fully established, that in the United States a 
creditor of the foreign bankrupt may, attach the debt due the 
foreign bankrupt, and apply the money to the satisfaction oChi» 
peculiar debt, to the prejudice of the rights of the assignees or 
other creditors. 

I do not here speak of assignees, or rights created, under the 
bankrupt's own deed; those stand on a different ground, and donot 
effect this question. I confine myself, to assignments, or trans- 
fers, resting on the operation of the laws of the country, inde- 
Sendent of the bankrupt's deed; to, the rights and liabilities of 
ebtor, creditor, bankrupt, and assignees, as created by law. 

What is the actual bearing of this right to attach, so general- 
ly recognized by our decisions? 

It imports a general abandonment of the British principles; 
for, according to their laws, the assignee alone has the power 
to release the debtor. But the right to attach necessarily im- 
plies the right to release the debtor, and tliat right is here as- 
serted under the laws of a. State which is not the State of the 
contract. 

So, also, the creditor of the bankrupt is, by the laws of his 
country, entitled to no more than a ratable participation in the 
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bankrupt's effects. But the right to attach imp(»rts A right to l@t7. 
ckclusive satisfaction, if the effects so attached should prove ade^ ^"^^T^ 
quate to make satisfaction. Ogden 

The right to attadh also imports the right to sue the hank- soundew. 
^up^, and who would impute to the bankrupt law of another 
country, the power to restrain the citizens of these States in the 
exercise of their right to go into the tribunalsof their own coun- 
try for the recovery of debts, wherever » they may havb 
driginat^id? Yet, universally, after the law takes the bankrupt 
into its own hands, his creditors are prohibited from suing. 

Thus much for the law of this case in an international view. 
I will consider it with reference to the provisions of the consti- 
tution. 

I have said above, that I had' no doubt, the erection of a dis- 
tinct tribunal for the resort of citizens of other States, was im 
troduced, ix mdustria^ into the constitution, to prevent, among 
other evils, the assertion of a power over the rights of the citi- 
zens of other States, upon the metaphysical ideas of the British 
Courts on the subject of jurisdiction over contracts. And there 
was good reason for it; for, upon that principal it is, that a pow- 
er is asserted over the rights of creditors which involves a mere 
mockery of justice. 

Thus, in tnecase o(Burrow8 v. Jemno^ (reported in 2 Strange^ 
and better reported in Mosely^ and some other books, the credi- 
tor, residing in England, was cited, propably, by a placard On 
a door-post in Leghorn, to appear there to answer to his debtor, 
and his debt passed upon by the Court, perhaps, without liis 
h^ing ever heard of the institution of legal process to destroy it 

The Scotch, if I remember correctly, attach the summons on 
the ffag-staff, or in the market place, at the shore of Leith; and 
the civil law process by proclamation or viis ei inodis^ is not 
much better, as the means of subjecting the rights of foreign 
creditors to their tribunals. 

All this mockery of justice, and the jealousies, recrimina- 
tions, and, perhaps, retaliation^, which might grow out of it^ 
are avoided, if the power of the States over contracts, after they 
become the subject exclusively of judicial cognizance, is limit- 
ed to the controversies of their own citizens. 

And it does appear to me almost incontrovertible, that the 
States cannot proceed one step farther without exercising a 
power incompatible with the acknowledged powers of omer 
States, or of the United States, and with the rights of the citi- 
zens of other States. 
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IffXi Every bankrupt or insolvent system in the world, must par* 

^-^rv-^ take of the character of a judicial investigation. Parties wnoie 

Ogjden rights are to be affected, are entitled to a hearing. Hence evaj 

Saunders, sj^tem, in Common with the particular system now before us, 

professes to summon the creditors befo|re some tribunal, to show 

cause against granting a discharge to the bankrupts 

But on what principle can a citizen of another State be forced 
mU) th^ Courts of a State for this investigation? The judgment 
to, be passed is. to prostrate his rights; and on the subject of 
these rights the constitution exempts him from the iurisdictioiiof 
the State tribunals, without regard to the place wnere the coo- 
tract may originate. In the only tribunal' to which he owes al- 
legiance, the State Insolvent, or bankrupt laws^ cannot be ca^ 
ried into effect; they have a law of their own on the subject;^*^ and 
a certificate of discharge under any other law would not be ac- 
knowledged as valid even in the Courts of the State in whick 
the Court of the United States that grant it, is held. Where is 
the reciprocity? Where the reascfri upon which the State CooHs 
can thus exercise a power over the suitors of that Court, ivfaea 
that Court possesses no such power over the f3uiton» (^ the 
State Courts? 

In fact, the constitution takes away the only ground Qpot 
which this eminent dominion over particular contracts can be 
claimed, which is that of sovereignty. For the constitutioBal 
suitors in the Courts of the United States, are not only exempted 
from the necessity of resorting to the State tribunals, but actual- 
ly cannot be forced into them. If, then, the law of the English 
Courts had ever been practically adopted in this country in the 
State tribunals, the constitution has produced such a radical mo- 
dification of State power ov^r even their owp contracts, in the 
bands of individuals not subject to their jurisdiction, as to fur- 
nish ground for excepting the rights of such individuals fioa 
the power which the States unquestionably posseiBfi over their 
own contracts, and their own .citizens. 

Follow out the contrary doctrine in its consequences, and see 
the absurdity it will produce. 

The constitution has constituted Courts professedly indepes- 
dent of State power in their judicial course; and yet the judg- 
ments .of those Courts are to be vacated, and their prisoners set 
at large, under the power of the State Courts, or of the State 
Jaws, without the possibility of protecting themselves from its 
exercise. 

(a) Act of Congress of January fith, 1800, ch. 4- (yol. 3. p. 301.) 
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* 

I cannot acquiesce in ail incompatibility so obvioiia. IfiS?^ 

No one has ever imagined, that a prisoner in confinement undnr ^^^'v^^ 
procesip from the Courts of the United States, could avail him* Wf» 
•elf of the insolvent laws of the State in which the Court sits. gg;J5ii«rf. 
And the reason is, that those laws are municipal and peculiar, 
and appertaining exclusively to the exercise of State power in 
that sphere in which it is sovereign, that is, between its own ci- 
tizens, between suitors subjected to State power exclusively, in 
their controversies between themselves. 

In the Courts of the United States, no higher power is assert- 
ed than tl^it of discharging the individual in confinement under 
its own process. This affects not to interfere with the rights 
of creditors in' the State Courts, against the same, individual 
Perfect reciprocity would seem to indicate, that no greater 
power should be exercised under State authority over the rights 
of suitors who belong to the United States jurisdiction. Even 
although the principle asserted in the British Courts, of supreme 
and exclusive power over their own contractis, had obtained in 
the Courts of the United States, I must think that power has 
tindergope a radical modification by the judicial powers granted 
to the United States. 

I, therefore, consider the dischai^ under a State law, as in- 
-competent to discharge a ddbt due a citizen of anoth^ State; 
-imd, it follows, that the plea of a discharge here set up, is insof • 
ficient to bar the right of the plaintiff. 

It becomes necessary, therdbre, to consider the other errors 
lissigned in behalf of the defendant; and, first, as to the plea of 
the act of limitations. 

Tl^ statute pleaded here is not the act of Louisiana, but that 
of New- York; and the question is not raised by the facts or 
averments, whether he could avail himself of that law if the full 
time had run out before his departure from New- York, as was 
supposed in argument. The plea is obviously founded on the 
idea, that the statute o( the State of the contract, v^as generally 
pleadable in any other State, a doctrine that will not bear argu- 
ment. 

The remaining error assigned has regard to the sum for which 
the jugdment is entered, it being for a greater amount than the 
nominal amount of the bills of exchange on which the suit was 
thought, and which are found by the verdict 

There has beeti a defect of explanation on this subject; but,, 

from the best information afforded us, we consider the amount 

for which judgment is entered, as made up of principal, interest,. 

and damages, and the latter as being legally incident to the fiad-^ 

26 
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18S7 ing of the bills of exchange, and their non-payment, and asaoli 
ed by the Court under a local practice consonant with that * 
which the amount of written contracts is determined, by ' 
ence to the prothonotary, in many others of our CoDurts. 
therefore, see no error in it The judgment below will, 
fore, be affirmed. 

And the purport of this adjudfcation, as I understand it,: 
that as between citizens of Uie same State, a discharge of { 
bankrupt by the laws of that State, is valid as it affects 
nor contracts; that as against creditors, citizens of other St 
it is invalid as to all contracts. ^ 

The propositions which I have endeavoured to maintain in ftij 
opinion wmch I have delivered are these: .. 4 

1st That the power given to the United States to pass bob*'^. 
nipt laws is not exclusive. 

2nd. That the fair and ordinary exercise of that powa* by 
the States does not necessarily involve a violation of the ob%h« 
tion of contracts, muUo fortiori of posterior contracts. 

3d. But when in the exercise of that power, the States pMl , 
beyond their own limits, and the rights of their own citisai^ ' 
and act upon the rights of citizens 6{ other States, there aM 
a conflict of sovereign power, and a collision with the judidil 
powers granted to the United States, which renders the eia^ 
cise of such a power incompatible with the rights of other Stat% 
and with the Constitution of the United States. 

Mr. Justice Washington, Mr. Justice Thompson, and Mc 
Justice Trimble, dissented. 

Mr. Chief Justice Mabshall, Mr. Justice Duvall, and Hi 
Justice Stort^ assented to the judgment, which was entered fir 
the defendant in error. 

Judgment affirmed. (lO 



(«) In the case of Shaw r. Bchbtru, the judgment below was 
This WM an action on several bills of exchange, drawn by the pluntiff 
^e dcifieiDdant, payable to pUuntifTs order and by the defendant duly 

iCepted. At the time of the transaction, the plaintifF was a citizen of 1 

fachusett^ resident in that State, and the defendant a citizen of NewToiki 
aad there resident. The action was brought in a State Court, in Ohio, wd 
the defendant relied on a discharge, obtiuned in New-York, under the pnh 
▼isioQi of the insolvent laws of that State. The highest Court of law 11 
Ohio gaye judgment for the defendant; and the cause was brought beloie 
this Court by a writ of error. 

Mr. Justice Josirsoir. This is a contract between a citizen of New-Yoik 
and a citizen of Massachusetts. It only differs from Ogdm v. Saunden in 
this particular, that the action was brought in a State Couit; not the Cout 
of New York, but the Court of another state. We think the decision in 
the case of Ogden v. SaundtrB applies to this, and must govern its decisioo. 
The judgment below, theresfere, must be reversed, and.tiie cause remand- 
ed for such iiurther proceedings ai the law may require. 
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MASON c^iiut HAILE. 

THIS was an action of debt, brought in the Circuit Court of 
Rhode Island, upon two several bonds given by the defendant, 
Haile, to the plaintiff, Mason and one Bates, whom the plaintiff HaUe. 
fiurvives, one of which bonds was executed on the 14th, and the 
other on the 29th of March, 1814. The condition in* both 
bonds was the same, except as to dates and sums, and is as fol- 
lows: 

"The condition of the above obligation is such, that if the 
above bounden Nathan Haile, now a prisoner in the State's jail, 
in Providence, within the county of Providence, at the suit of 
Mason and Bates, do, and shall from henceforth continue to be 
a true prisoner, in the custody, guard, and safe-keeping of An- 
drew Waterman, keeper of said prison, and in the custody, 
guard, and safe keeping of his deputy, officers, and servants, or 
some one of them, within the limits of said prison, until he 
shall be lawfully discharged^'mihout committing any manner of 
escape or escapes, during the time of restraint, then this obli- 
gation to be void, or else to remain in full force and virtue." 

To the declaration upon these bonds, the defendant pleaded 
several pleas, the substance of which was, that in June, 1814^ 
after giving the bonds, the defendant presented a petition to the le- 
gislature of Rhode Island, praying for relief, and the benefit d 
an act passed in June, 1756, entided "an act for the relief of 
insolvent debtors," and that, in the, mean time, all proceeding 
against himfor debt might be stayed, and he be liberated from jail, 
on giving bonds to return to jaU in case his petition shall not 
be granted. Upon this petition, the legislature, in February, 
1815, passed the following resolution: "On the petition of Na- 
than Haile, praying, for the reasons therem stated, that the be- 
nefit of an act, entitled, *An act for the relief of insolvent 
debtors,' passed in the year 1766, be extended to him, voted^ 
that said petition be continued till the next session of this as- 
sembly; and that, in the mean time, all proceedings against him, 
the said Haile, on account of his debts, be stayed-, and that the 
said Haile be liberated from his present confinement, in the jail, 
in the county of Providence, on his giving sufficient bond to the 
sheriff of said county, conditioned to return to Jail in case said 
petition is not granted." That, on the 28th of February, 1816, 
be gave sufficient bond, with surety, to the sheriflF, conditioned 
to return to jail, in case the petition should not be granted, and, 
thereupon, the sherifi* did liberate and discharge him from hia 
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I6in^. said confinement, in said jail, and permit him to go at large, out 
^ ^^■*^-'''**-' of said Waterman^s custody, and the custody of the keeper (rf 
Kbsou gaid prison, his deputy, officers, and servants, and out of the 
Hatie. ^iinits of said jail and jail-yard; arid he, said Haile, did, upon 
being so liberated, depart and go at large out of the sanoe ac- 
cordingly, and so continued at large and liberated, until the 
prayer of said petition was granted by the legislMure, at the 
February session, 1816, and ever since, as lawfully he might 
That, in February, 1816, the legislature, upon a due heariog, 
granted the prayer of the defendant's petition, and passed the 
following resolution: <^'0n the petition of Nathan Haile, of 
Foster, praying, for the reasons therein stated, that the benefit 
of an act passed in June, 1756, for the relief of insolveii 
debtors, may be extended to him; voted, that the prayer of the 
petition be, and the same is hereby granted^" That the ddoh 
dant afterwards, in pursuance of the above resolution, and tf 
the laws of the State, received in due form, from the proper 
court, a judgment, ''that he should be, and thereby was, mj 
discharged of and from all debts, duties, contracts, and demandi^ 
of every name, nature, and kind, outstanding against him^debli 
due to the State aforesaid, and to the United States, excepted, 
and from all imprisonment, Arrest,, and restraint of his penon 
therefor." 

To the pleas so pleaded the plsdntiff demurred; tliere was i 
joinder in demurrer; and, on the argument of the cause, the 
<n)inions of the judges of the Court below were opposed, iip«i 
the question whether the defendant was entitled to judgment, on 
the ground that the matters set forth on his part iii his pleas, 
were sufficient to bar the action, or whedier the plaintiff was 
entitled to judgment upon the demurrers and joinders. The 
question was thereupon certified to this court for final decisioa 

The cause was argued by Mr. Webster and Mr. ^Uss^for the 
F§b. 9A. plaintifiE^ and by Mr. tV hippie and Mr. Wheatony fbr the defen- 
dant 

Mr. Justice Thompson delivered the opinion of the Court 
The question in this case arises upon the following certificate 
of a division of opinion of the judges of the Circuit Court of 
the United States for the District of Rhode Island. ^^This 
cause came on to be heard, and was argued by counsel on both 
»des, and thereupon the following question occurred: viz. whe- 
ther; upon the amended pleas in this casQ, severally pleaded to 
the first and second counts of the plaintiff^s declaration, and to 
irhidi there are demurrers, and joinders in demurrer, the de- 
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felidant is entitled to judgment, on the ground that the matters 16^ 
iet forth therein, on the part of the defendant, are sufficient to 
bar the action; or whether the plaintij9f is entitled, upon said 
demurrers and joinders, to judgment? Upon which question 
the Court was divided in opinion." 

It is not understood by this Court, that any question, as to the 
sufficiency of the pleas, in point of form, is drawn under exam- 
ination^ but simply, whether, upon the merits, the niatter there- 
by set up is sufficient to bar the action. The action is founded 
upon two several bonds, given by the defendant to the plaintiff, 
and one Bates, whom the plaintiff 3urvives, one dated the Hth, 
and the other the 29th of March, 1814. The condition in both 
bonds is the saune, except as to dates and sums, and is as fol- 
lows: ^'The condition of the above obligation is such, that if the 
above bounden Nathan Haile, now aprisoner in the States's jail, in 
Providence, within the county of Providence, at the suit of said ' 
Mason and Bates, do, and shall from henceforth continue to be 
a true prisoner, in the custody, guard, and safe-keeping of An-^ 
drew Waterman, keeper of said prison, and in the custody, 
guard, and safe keeping of his deputy, officers, and servants, or 
some one of them, within the. limits of said prison, until he 
shall be kMfuUydischcMrgedy without committing any manner of 
escfape or escapes during the time of restraint, tiben this obliga- 
tion to be void, or else to* remain in full force and virtue." 

The defence set up by the pleas,' to show there has been no 
breach of the condition of the bond, is substantially, that in 
June, 1814, after giving the bond in question, the defendant 
presented a petition to the legislature of Rhode Island, praying 
rdief, and the benefit of the insolvent law of 1 756; and that, in the 
mean time, all proceedings against his person and estate, for the 
collection of debts, might be stayed, and/he be liberated from 
jail, on giving bonds to return in case his petition should not be 
granted. Upon this petition, the legislature, in February, 1816, 
passed the following resolution: "On the petition of Nathan 
Haile; praying, for the reasons therein stated, that the benefit of 
an act, entitled, an act for the relief of insolvent debtors, pais- 
sed in the jear 1756, be extended to him, voted^ that said peti- 
tion be continued until the next session of this assembly; and 
that, in the mean time, all proceedings against the said Haile, on 
account of his debts, be stayed; and that the said Haile be li- 
berated from his present imprisonment, in the jail, in the county 
of Providence, on his giving sufficient bond to the sheriff of the 
county, conditioned to return to jail in case said petition is not 
granted." The defendant, after the passing of this resolution, 




«06 DECISIONS OP THE SUPREME COURT 

18S7, gave the bond required by it, and, on the 28th of the 

month, was discharged from imprisonment, and has ever wn 
been at large, out of the custody of the sheriff. In Febmaiy, 
1816, the legislature, upon a due hearing, granted the prayer a 
the defendant, and passed the following resolution: ^KJii the po- 
tition of Nallian Ilaile, of Foster, praying, for the reasqs 
therein stated, tliat the benefit of an act passed in June, 17% 
for the relief of insolvent debtors, may be extended to his^ 
voted, that the prayer of the said petition be, and the same ii 
hereby granted." By the granting of the prayer of the peti- 
tion, the condition of the second bond given to the sheriff wii 
complied with, and the bond became extmguished. 

The defendant afterwards proceeded to Uike the benefit of Ae 
insolvent act revived in his favour, according to the statute pnv 
visions, and received in due form from the proper Court^a judf* 
ment, ^Hhathe should be, and thereby was mlly disctiargedaf 
and from all debts, contracts and demands, of every name,D^ 
ture, and kind, outstanding against him, debts due to the State 
aforesaid, or to the United States, excepted, and from all im- 
prisonment, arrest, and restraint of his person therefor." Tbe 
insolvent act of 1756 is not considered in force as a genenl 
and permanent law, but the legislature of Rhode Island has beet 
n the constant habit of entertaining petitions, like the priest, 
and has by the general law of 1798, (now in force,) prescribed 
the mode by which such petitions are to be regulated, and is 
ease of granting the prayer of the petition, the coarse is topasB 
an act or resolution, giving the benefit of tibie act of 1756 to the 
petitioner, and thus, in effect, reviving it for his particular bene- 
fit So, that the mode pursued to obtain the discharge o£ the 
defendant, as set out in the pleas, was according to the estab- 
lished course of proceeding in cases of insolvency, and in con- 
formity to the laws of Rhode Island, by which the defendant 
was discharged from all his contracts, and from imprisonmmt 
The effect of this discharge upon the original judgment 
Condition of against Haile, is not now drawn in question. The only inquiry 
ttebond,wh^ jg^ whether he has violated the condition of his bonds of March, 
by^ lie dis- 1^14, by going at large, under the authority and sanction of the 
charge, ac- resolutions of the legislature, as before stated. His bond re- 
cording to the quired him to remain a true prisoner, until he should be lavjfid' 
of ^the'^state^ ^?^**^'"*''S^^) without committing any manner of escape daring 
and the usage the time of restraint. The bond is not that he shall remain a 
and practice true prisoner until the debt shall be paid. Nor is there lany 

toderlhem. ^^^ ^p^^ ^j^^ ^^^ ^f ^^ ^^^^^ ^^ ^ ^^ j^^j^ ^^^ ^f j^^ ^ ^ 

faaown and established laws and usages in that State, calling for 
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such a construction. A lawful discharge, in its general signifi- 1627. 
cation, will extend to, and be satisfied by, any discharge ob- ^-*^ """^^ 
tained under the legislative authority of the State. And it is not Mason 
unreasonable to consider such prison bonds as given subject to Haile. 
the ordinary and well known practice in Rhode Island, for the 
legislature to entertain petitions in the manner, pursued by the 
defendant, to obtain thebeniefit of the insolvent act of 1756, in ^ 

the manner in which these petitions are received and proceeded 
upon, as prescribed by the act of 1798. And, indeed, this can- 
not strictly be considered a private contract between the par- 
ties, but rather as a statute engagement, imposed by an act of 
the legislature, and as a part of the process undei* which the de- 
fendant was held as a prisoner. And with the full knowledge 
bf this regulation and practice, it is hardly to be presumed, that 
Buch discharges were not understood to be lawful discharges. 
And the same remarks will apply to the term escape in the 
bond, which can mean no more than a depaiiture from the limits 
without lawful authority. Suppose the legislature, after the ex- 
ecution of this bond, had enls^rged the jail limits? It surely 
would not have been an escape for the defendant to have avail- 
ed himself of the enlarged limits, and gone beyond his former 
bounds. And yet, if the limits prescribed at the time the bond 
was executed, are to govern the effect and operation of the 
bond, it would be an escape. Such bonds may well be consi- 
dered as an enlargement of the prison limits, and a mere modi- 
fication of the imprisonment, according to the provision of the 
laws of Rhode Island. 

Can it be doubted but the legislatures of the States, so far as ^^ g^^ , 
relates to their own process, have a right to abolish imprison- gigiaturea hare 
ment for debt altogether, and that such law might extend to pre- sovereign 
sent, as well as future imprisonment^ We are not aware thatg?^®^, . ^^^^ 
such a power in the States has ever been questioned. And if ini^uonmeirt 
such a general law would be valid under the constitution of the for debt, on 
United States, where is the prohibition to be found, that denies P™?«m from 
to the State of Rhode Island the right of applying the same re- q®^^ ^^"^ 
medy to individual cases? This is a measure which must be 
regulated by the views of policy and expediency entertained by 
the State legislatures. Such laws act merely upon the remedy, 
and that in part only. They do not take away the entire reme- 
dy, but only so far as imprisonment forms a part of such reme- 
dy. The doctrine of this Court in the case of Stiirges v. Crown" 
ins/iieW, (4. Wheat Rep, 200.) applies with full force to the 
present case, ^imprisonment of the debtor," say the Court, 
^^may be a punishment for not performing his contract, or may 
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1827 be allowed as a mean for inducing him to perform it But aSM 
'■^^■^^*"' may refuse to inflict this punishment, or may withhold it alio* 
Mason gether, and leave the contract in full force. Imprisonment is v 
11^*^ part of the contract, and simply to release the prisoner, dos 
not impair its obligation." 
In whatever light, therefore, the question is viewed, no breack 
Thediichanre ^^ ^^^ condition of the bond, according to its true sense and ii- 
in this case, terpretation, has been committed. The liberation of the de- 
was a fMc/u/fendant from confinement, on his giving bond to the sheriff (o 

wSbin^* the '^^^^ ^ j^'^ ^^ ^^^^ ^^^ petition for a discha^ should not be 
condition ofS^'^tcd, was sanctioned by the due exercise of legislative 
the bond for power, and was analogous to extending to him more enlai^ 
tte jail libci^jail limits, and would not be considered an escape. And tm 
this and the final discharge, so far, at all events, as it related to 
the imprisonment of the defendant, affected the remedy in pert 
only, and was in the due and ordinary exercise of the powen 
vested in the legislature of Rhode Island, and was a lawful dii* 
charge, and no escape, and of course, no breach of the condi- 
tion of the bond in question. 

It must, accordingly, be certified to the Circuit Ckxul, littt 
the matters set forth in the defendant's amended pleas, are sd- 
ficient to bar the plaintiff's action. 
Mr. Justice Washingkton dissented. 



In the case of Conard vs. the Atlantic Insurance compaM of 
New York, reported in 1st Peters, p. 386 — 464, at p. 438, Jan- 
uary, term 1828, the nature and effect of the priority of the 
United States, under the statute of 1799, c. 128, sec. 65 is ex- 
plained. It is obvious that the latter clause of this section, is 
• merely an explanation of the term "Insolvency" used in Ae IsL 
clause, and embraces three classes of cases all of which relate 
to living debtors. 

1st When a debtor not having sufficient property to pay all 
his debts, shall have made a voluntary assignment thereoffor the 
benefit of his creditors. 

2nd. When the estate and effects of an absconding or conceal- 
ed, or absent debtor shall have been attached by process of law. 
3rd. Where an act of legal bankruptcy shall have been com- 
mitted. 

Insolvency in the sense of the statute, relates to such a gene- 
ral divestment of property as would in fact be equivalent to 
Insolvency in its technical sense — it supposes that all the debtor's 

Sroperty has passed from him. This was the language of the 
ecision in the case of the United States v. Hool, 3 Granch 73, 
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and it was conseqiieQay held, that an assignment of part of the 1827 
debtor's property did not fall within the provisions of the sta- 
tute, mere inability of the debtor to pay cdl his debts is not an 
Insolvency within the statute — ^but it must be manifested in one 
of the three modes pointed out in the explanatory elause of the 
section. 

Reported m 2nd Peters 331 , January, term 1 829. The case 
of the bank of the United States vs. Weisiger may bv some be 
considered as bearing upon the subject of this compilation, but 
as that case turned alt^ther upon doctrines peculiar to the 
states of Virginia, and Kentucky, it is not deemed important, 
nor would its insertion here prove in any degree serviceable. 
The only principle of general interest decided and settled in 
that case, is, that the discharge of the Insolvent under a State 
statute is a judicial act, of a record character and is in its na- 
ture as it must be in contemplation of law, the most satisfactory 
evidence of the Insolvency of the person discharged. 

Cranch reports the decisions of the Supreme Ckmrt, U. S. 

From 1802 to 1815 
Wheaton From 1815 to 1827 
Peters From 1827 to 
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APPENDIX. 



It has been deemed advisable to annex to the foregoing caoh 
pendium, a brief statement of the mode of proceeding both bj 
insolvents and their creditors, upon applications to the Board of 
Commissioners of insolvent debtors for tixe City and coanty of 
Baltimore. 

The forms requisite in such applications will also be added, 
and will be found serviceable in tne insolvent practice in other 
counties where the regulations enjoined upon and observed bj 
the Board of Commissioners, have not been adopted by the 
courts, or enforced by Le^lative enactment 

When an individud designs making application for the bene- 
fit of the insolvent laws, he must, in the first place, prepare a pe- 
tition, accompanied by the aj£davit of some friend, that the pe- 
titioner has actually resided within the State c^ Maryland, for 
two years next preceding his application. — The papers requi- 
site at the first appearance before the Commissioners in oroer 
to obtain a personal discharge, are first a written or printed pe- 
tition, stating that he is actually imprisoned, &c. to which are 
annexed. 

A schedule of his property. 

A list of debts due to him. 

A list of debts due from and owing by him. 

An affidavit declaring the correctness of the schedide. 

An affidavit of some individual, to the residence of the appli- 
cant within the State during two years next preceding his appli- 
tion. 

A certificate of the sherifi*, warden or bailifi*, in whose custody 
the applicant may be, stating that he is actually confined. 

(PETITION.) 
To the Commissioners of Insolvent Debtors for the City and 
county of or to the Honora- 

ble, the Judges of County Court. 

THE PETITION OF A. B. 

of ( ) CourUy and note residing th&rein. 
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Respectfully Sheweth^ 

Thai your petitioner is now actually imprisoned in 



County, for debts which he is unable to pay: that he is willing 
and oflfers to deliver up to the use of his creditors, all his pro- 
perty, real, personal and mixed, to which he is in any way en- 
titled, (the necessary wearing apparel and bedding of himself 
and I]ds family excepted,) a schedule whereof, together with a 
list of his creditors and debtors, as far as he can ascertain ibsm 
at present, are hereunto on oath annexed. 

Tour petitioner hereunto annexes proofs on oath, that he has 
resided two years preceding this his application, within the State 
of Maryland. Your petitioner therefore, l>raya you to grant to 
him the benefit of the Insolvent Laws of .this State, and he will 
pray, and so forth. 

(Signed) A. B. 

/omiary lif, 1831. 

A SCHEDULE 

Of the property, real, i>ersonal and mixed, of A. B. to 
which he is in any way entitled, the necessary wearing appa- 
rel and bedding of himself and his family excepted. 

One horse, two cows, &c. &c. (Signed,) 

A. B. 



A Ust of the debts due and owing to A. B. as far as he can at 
present ascertain them. 

CD.- - . $100 

E. P. - - 60 &c. 



$160 (Signed,) 

A.B. 
A list of creditors of A. B. as far as he can at present ascer- 
tain them. 



I DOLLARS. I CENTS. | 



I DOLLARS. I CENTS. 



G.H. 


50 


• 




J.K. 


100 




• 


L.M. 


no 




m 


N.O. 


230 


f 





$550 



(Signed,) A. B. 
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its SCHEDULE FOR INSOLVENT DEBTORS. 

BALTIMORE CITT (or County) as. 

On the day of in the year eighteen hundred ani 

the within named A. B. made oath before me, the sub- 
scriber, a justice of the peace for Baltimore City (or county) 
that the aforq^ing Schedule and list of debts due him contain a 
true statement of all his f>roperty, real, personal and mixed, to 
which he is any way entitled, the nec^»ary wearing apjrarel 
and bedding; of himself and family excepted; and that tlm 
aforegoing hst of creditors is a true list of all his creditors, and 
also ue sums ci Aoney due to them respectively, as fiur as he 
can at present ascertain the same. 

Sworn sBFoaa J. P. 

BALTIMORE CITT (or County) ss. 

On the day of in the year eighteen hundred and 

R. S. made oath before me, the subscriber^ a justios 
of the peace for Baltimore Citj|r or county, that A. R the pet^ 
tioner Wore named, has resided in the State of Mary&nd^ 
two years next preceding the date of the within petition, ud 
still resides therein. 

SWOEK BJ5F0BB J. P. 

I motmr obetift, that the within named A. B. is now 
actually imprisoned in County, at the suit of T. U. for 

the sum of $— andtbatheis not now imprisoned 

on account of any breach of the peace, or for the non-payment 
of any fine or penalty for abreachof meLawsof tUs State, or 
of the United States. J. C. BaO^. 

f^ Bj a law of 1830—31, a oertifioate of the actual imprisonment of the 
debtor it rendered unnecosiary. 

• 

Pursuant to the directions of the Act of Assembly, entitled, 
^ An Act relating to Insolvent Debtors in the City and county of 
Baltimore,^' and of the Supplement, thereto, we do hereby qn 
point and fix the day of next, for the personal 

appearance of A. B. the within named Insolvent Debtor, 
b^ore us. Commissioners of Insolvent Debtors for the City 
and county of Baltimore, at our office, in the Court House 
in the said City, at o'clock in the noon of the same day, 
to answer such interrogatories as may be propounded to him by 
any of his creditors, and we also hereby appoint and fix the 
day of nextyfor the final appearance of the said 

Insolvent Debtor before Baltimore County Court, to answer 
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mich allegations as may be filed against him by his creditors, or 
any of them, and for the final hearing of his said application. 

GIVEJ^ under cur hands this day of 

in the year eighteen himdred and 

W. G. D. W. 
E. L. P. 
L.E. 



Next follows the Bond of the applicant conditioned for hk 
personal appearance on a day specified by the Commissioners 
(or court) and with surety to be approved by the Board. 

[No.2.] 
CAPPBARiNCE BOND. J 

Know all mbn bt thesb pbesbntS) That we A. B. and C. 
D. of county, are held and firmly bound unto the state of 

Maryland, in the sum of dollars, money of the United 

States, to be paid to the said state, or to its certain attorney or 
assigns, to which payment well and truly to be made and done, 
we bind ourselves, our heirs, executors and administrators, 
jdntly and severally, firmly by these presents, sealed with our 
seals,, and dated this day of in the year eigh- 

teen hundred and 

Thb condition of the above obligation is such, that if 
the above bound A. B. shall make his personal appearance be- 
fore the Commissioners of insolvent debtors for the city and 
county of Baltimore, at the Court-house in the said city, on the 
day of next, at o'clock in the noon^ 

and answer such interrogatories as may be propounded to him 
by any of his creditors, agreeably to the act of assembly, enti- 
tled, ''an actrelating to insolvent debtors in the city and county 
of Baltimore," and shall also make his personal appearance be- 
fore the Judges of Baltimore county court, at the Court-house 
in the City of Baltimore, on the day of next, then 

and there to answer such allegations and interrogatories as the 
creditors of the said or any of (hem may have 

filed against him, agreeably to the said act of assembly, and the 
act entitled "an act for the relief of sundry insolvent debtors," 
and the several supplements thereto, and continue in court until 
•duly discharged; then the above obligation to be void, else to 
i)e and remain in full force and virtue in law. 
Signedj sealed and delivered 1 

in the presence of \ A. B. (Seal) 

H.T. 3 CD. (Seal) 
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By order of the Commissioners of insolvent debtors for die 
City and county of Baltimore, notice is hereby given to ihb 
creditors of A. B. an insolvent debtor, that a personal discharge 
hath been granted to the said debtor, and that the day of 

next, hath been fixed tov the final hearing in his case be- 
fore Baltimore county court 

The said creditors are required to attend at the office of the 
said Commissioners in the Court-house, in the city of Balti- 
more, on the day of next, at o^clock in the 

noon, and nominate a trustee or trustees, to be appointed 
for their benefit; and, to give all the information in their pos- 
session to the said Commissioners, to enable them to report .to 
the said court 

Dated the day of in the year 18 

S. ALCZfc. 

Ik the case of a. b. an insolvent debtor. 

It isordered that the within notice be published in the 
newspaper, once a weekuntil the day of nex^ 

and that so much of said notice as relates to the personal dis- 
charge and day fixed for the final hearing of said insolvent, be 
fmblighed in said newspaper, once a week fbr three mcmths, be- 
bre the day fixed for Uie said final hearing. 

W.G.D.W.IP 

E. L. P. 
L.E. 



The applicant will then shew to the Board a deed to his pro- 
visional trustee of all his property and efiects, &c. by the law 
of 18S9,c. 208. § 4, such deea is not requisite. 

[No.a] 
fDEEDJ 

This Indentube, made this day of in the year of 

our Lord, one thousand eight hundred and between A. K 
of Baltimore in the State of Maryland of the one part, 

and H. P. of the other part: whereas on .the applica- 
tion of the said A. . B. to the Commissioners of insolvent 
debtors for' the city and county of Baltimore, for the bene- 
fit of the acts of assembly for the relief of insolvent debtors, 
the said Commissioners, on the said day of appointed 

the above named H. T. provisional trustee for the benefit of the 
creditors of the said A. B. and did order and direct that the 
said A. R should execute a deed to the said trustee of all his 
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property, estate and effects, and should deliver the same to the 
trustee, together with his books, papers, accounts, bcMads, notes 
and evidences of debt, i^reeably to the provisions of the act of 
assembly in such cases made and provided. 

Now THIS INDENTURE WITNESSETH, That the Said A. B. in 
pursuance of the premises, and in consideration of one dollar 
current money, to be paid by the said H. T. hath granted, bar* 
gained and sold, released, conveyed, assigned, transferred, zjbA 
set over, and by these presents doth firedy and absolutely grant, 
bargain and sell, release, convey, assign, transfer and set over 
unto the said H. T. his heirs, executors and administrators, all 
and every the household goods and furniture, effects and chattels, 
debts, and sum and sumsof money belonging to, and due orowing 
to him the sad A. B. as are in the schedule of the said A. B. par- 
ticularly mentioned; and, also all odier the property and estate, 
real personal and mixed, of what kind, nature or quality soever, 
(excepting the wearing apparel, bed and bedding of the said A. 
B.)which the said A. B. has or claims any title to, or is inanvre- 
spect entitled to, in possession, remainder or reversion; to hare 
and to hold die same, and every part and parcel thereof, unto 
him the said It. T. his heirs, executors, aoministrators and as- 
sign^, forever, in trust, for the creditors of the said A. B. and 
for their use and benefit, agre|ably to the act of assembly, en- 
titled an act for the relief of sundry insolvent debtors, and the 
several supplements thereto. 

In WITNESS WHEREOF, the said A. B. hath hereunto set his 
hand and affixed his seal, the day and year first above men- 
tioned. 

Signedj seaikd and deUoered^ 
in the presence of > 

Y-Z. 3 A.B,(iSiwI.) 

Baltimore ss. 

On the day of in the year eighteen hundred and 
came A. B. before us, two iustices of the peace for the 
aforesaid, and acknowledged the within instrument of writii^ 
to be his act and deed, according to the true intent and meaning 
thereof, and the act of assembly m diatcase made and provided 
Acknowleged before J. P. 

T. H. R 
Baltimore ss. 

I, H. T. provisional trustee appointed by the Commissioners 
of insolvent debtors for tlie city and county of Baltimore, on 
behalf of the creditors of A. B. an insolvent debtor, do hereby 
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oertify, that 1 have received of the said A. B. all his property | 
estate and efiects: and also all his books, papers, accountii 
bonds, notes, and evidences of debt as mentioned on his schch 
dule. H. T. 

Witness, X. Y. 

The paper next presented is the trustee's bond with security 
to be approved by the commissioners (or the court) the same 
form bemg used by both the provisional and permanent trustee. 

[ Na 4. ] 
C TRUSTEE'S BOND J 

KifOW ALL MBN BT THESE PRESENTS, THAT WE, H. jP. Olli 

W. B. of county J are held and firmly bound unto ih» 

State of Marylandy in the mm of dollars^ money of ik$ 

United States, to be vadd to the said State, or to*its certain attor- 
ney or assigns, to which payment well and truly to be nwde asii 
doifUj we bind oursehes, our heirs, executors and administrators^ 
johdUj and seoeraUy, firmly by these presents, sealed with our seals, 
and doled this day of in the year eighteen hsmdni 

and 

Wheeeas, the Commissioners of insolvent debtors for the 
city and county of Baltimore have this day appointed H. T. 
provision trustee to take possession for the benefit o[ the 
creditors of A. B. an insolvent debtor of county of all 

his property, estate and effects, books, papers, accounts, bonds, 
notes and evidences of debt, agreeably to the directions of the 
act of the General Assembly of Maryland, entitled, ^^An act re- 
lating to insolvent debtors in the city and county of Baltimcn^'' 

The condition of the above obligation is such, that if 
the above bound H. T. do and shall well and faithfully per- 
form the duties required of him as provisional trustee aune- 
said, and preserve, dispose of, transfer, convey and deliver to 
such person, and in such manner as the aforesaid Comnus^on- 
ers shall appoint and direct, all the property, estate and effects, 
books, papers, accounts, bonds, notes and evidences of debt 
which he shall receive, or which shall be conveyed, transferred 
or delivered to him as trustee aforesaid; and in all respects obey 
and perform the lawful orders and directions of the said Com- 
missioners in the premises, then the above obligation to be void, 
otherwise to remain in full force and virtue. 
Signed, sealed and ddioered 1 
in the presence of > 

P.X. > H.P. (Seal.) 

W. B. ISeaL) 
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And laMy the oommissioiielrs grantto die ap^dieaiit a 
cate of his personal discharge of which the following^ la (he 
lumalform; ' • ' 

[No. 6.] 

CPEjRSONJL DISCEiRGEJ 

Baltimoile, sct. 

On application 6f A. 6. of Baltunore by pe^txm 

in writing to us, the subscribers, commissioners of insolvent 
debtors for the city and county of Bdtimore, stating that fie.is 
now actually imprisoned* in Baltimore county, and praying to us 
to grant to him the benefits of the Insolvent Laws of this state, 
a schedule of his property and a list of his creditors, on oaih, 
as far as he can ascertam them, bemg annexed to his petition, 
and the said A. B. having satisfied us by competent testimony 
that he has resided two years next preceding the time of his ap- 
plication, within the State of Maryland, and we having appdnt- 
ed H. T. provisional trustee for the benefit of the creditors <if 
the said A. B. and the said trustee having given bond with secQ^ 
rity, approved by us, for the faithftQ penormance of his iaid 
trust, and the said trustee being in possession of aQ the property 
of the said insolvent debtor, and the said A. B. having also given 
bond with security approved by us, for his perspnd aprpearancja 
before usj at our office in the city of Baltimore, on the 
day of next, to answer such interrogatories as maj be pro- 
pounded to him bv any of his creditors, and also for his person- 
al appearance before Baltimore county court on the day of 
next , to answer such allegations, as may be filed a^nst 
him by any of his creditors, and the said A. B. having before us 
taken the oath directed to be taken by the said' insolvent lawa 
for the delivery up of his property. 

Thesb abb theeefore to certify j That toe haoe tkUMf 
granted a peramal discharge to the said Jf . B. 

Given under our hafids this day of intheyear on$ 
thousand eight hundred and 

E.L.F. 
L. E. 

No established form is observ<||3 in framing interrogfiiQTie^ 
agdnst an applicant — ^the caption is generally as follows. 

^^Interrogiatories to be propounded to A. R an appelant 
for the benefit of the insolvent Uws of Maryland, by C. D. oi^e 
of his creditors, dfc" 

•See page SSM,3t». : 
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.. Tto oiyytkm of tbe aoiwers to iiitenogator^ 
ptrtis 

^ <<Tbe answers of A. B. an applicant, &c. to the latenrogilo- 
ries filed against him by G. D. one of his creditors." 
Which answers must be on oath* 

The rules which the commissioners have established fixr tik 
xwulation of their proceedings will point out with cleanesi 
liua precision the further measures to be taken by either appli- 
cants or creditors in the prosecution of their respectiye design 
those rules which merely concern the Clerk, in his rdatioii to- 
wards the commissioners will be omitted. 

RytBB OP FftAcnoE tit the Court of Commnianen tif Imdir 
vsn/ Dd)tonj for the CUy and bounty of BaUpniore. 

Ist AU papers intended to be presented to the court, sbaD 
first be handed to the clerk, whose duty it is to examiiie tbe 
• same and upon finding &em correct, to fill up the blanka and 
IbMxA them to tbe commissioners for their supervision, and in or- 
der that their signatures may be affixed to them, and that the 
proper oath pay be administered to the applicant 

.2nd. Relates to the clerk. 

, Srd. In the examination of a case on interrogatories if ibeie 
he counsel on both sides, the counsel for the applicant shall read 
.the interrogatories and the counsel for the creditors, the an- 
swers, alternately as thev occur. After a full perusal t>f the 
■#ame ji the creditors wish a more detailed examination, and d» 
MBUe be considered requisite by the commissioners, the vp^ 
cant may be sworn and examiiMsd orally by the conimissinneni 
and the counsel 

If the written answers be not sufficiently explicit, the eredi- 
,tprs may file written objections to the same, shewing their insuf- 
ficiency — ^upon the approval of which written objections by tbe 
commissioners, the applicant shall be directed to file furdier an- 
swers on or before a aay by the commissioners to be, specified. 
As the commissioners do not wish to be made witnesses in any 
subsequent proceedings, either for or against an applicant ex- 
amined orally before them, any person or persons wishing to 
make use of such oral testimpny thereafter, should have it com- 
nutted to writing at the tim6 of the delivery thereof and filed 
among the papers in the cause. 

4th. The commissioners can examine on oath, by them to be 
administered, no persons other than the applicant, and the per- 
sons to whom he may have made conveyances — ^unliess both the 
parties or their counsel agree that such testimony shall be taken 
before the Board of commissioners. 
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Stk Interrogatories may be fiHecl act any time before tm,eoAi^^ 
misubneTB make their final report to the county court ' 

6thi Additional echedidee on oath may be fikd lit any tiaae[' 
pvevioua to the making of the final rejKMt 

7tb. The qnestion of residence may be exaiiiined inta at the' 
time of ii^icatiott before a personal discharge shall have he^Mt 
granted as well as sabsequenUy on interrogatories. /^ 

8tL The commissioners wUl receive and examine\any wrilK'*^ 
ten evidenee ot* papers which may be presented tp thi^m elthbr 
by the applicant, the creditors or the counsel of ^hehparty, W^ 
all cases wherein such eridence may tend to enable them to 
make a correct report upon the case. 

9<b. The commissioners will in hoclase ftrebt'iheiir eleilc, 
to witibhold fixim or fiamish to the Editops of newspapers, a' 
WQeUy list <^ applicants for the benefit of the InsoJlvent Linvii'^, 
Although the publication of such weekly lists has- now beoonM^i 
a eustxxb, the Armishing of them has never been an offciri -abt 
of tlK^ Board, and invc4Tes ti»e irespotosibiiity of ^ Edkorff 
alone, who cause a list of the applicants to be taken firqm the' > 
docket, or induce the clerk to furnish a copy of the same aft hi#v 
own discretion. And as the commissioners are not l^ally bound' 
either to give or withhold such catalogues, the^ refirain fixmi 
rnddng any order or giving any instructions relative thereta ^'^1 

lOtk Pending soi application for the benefit of thel insolv^tti^ 
lawis, the commisirionerB, previous to the repott on a- final hei^' 
ing, will not entertain jurisdiction in a seccnd petition 01^ granf' 
a personal discharge thereon. ■''■' • 

11th. Refers to the clerk. = ' '* 

1 2th. On filing answers to interrogatories ediibite^ against ian 
applicant, whose schedule does not comprise debts amoantini|^in 
all, to ^200, the applicant riiall be required to pay six dollars 
only. 

14tk Rdates to the derk. v^ 

14dL In all cases wherein interrogatories shaH be ffled agadmlt^ 
an applicant after the day appointed for his personal appemv 
aiiee--4he derk shall serve or cause to be serm, acopy there-' 
of, on such applicimt personally, on or before adav to be naoMS' 
thereon, and m^ in writing return the same with this date at 
saoh service endorsed on the original, and the answers theMp 
shaH be filed on or before a day to be specified in such copy. ''^ 

l{(th. In order to obtain a seoond hearing on a case opott' 
which the commissioners may have reported unfavourably, tho^ 
applicant shall presetnt a special petition, staiCing all thoihc^ 
uA shall satisfactorily ttiswer the intem^tDries (if any) Aed 



1 



SM RUUfiS OP PRACTICE OF THE 



•obMqiieBtly to hitfirst apjdication: and if in addition to tbev* 
•wen of tM applicant to the interrogatoriea so eihibited, ho 
were arally examined and an unfavorable report were made on 
the ground of fraud as established in the opinion of the oonh 
miflsionera, he shall clear himself from such suspicion of fraiKl 
before any proceedings can be had on his second apjdicition, 
which shall be by petition, schedule, &c. precisely as in the 
case of an original ap{>lication. 

16th. The commissioners may make final reporta of three 
diffBieat lands, according to the nature of each case. 

Ist That die applicant hath acted fairly and bona fide. 

SmL That he bath not acted fairly and bona fide. 

Srd. That he hath not complied with the terms and condi- 
tions of the insolyent layre, eitner in $h4 amw&rmg the i$Uen(h 
gcttorin fiki agotnat Um, or imMt appearimg on the dag op- 

17th. In all cases in which the commissioners may not be pre- 
pared to asake a Anal report, they will continue. or ]iost(X)ne 
the sanM, and will make a tpBdal report stating their ioabiU^ 
at diat time to ascertain whether or not in the cases specified, 
the Insolvent Laws of Maryland have been complied witli. 
i 18th. Such applicant shall give notice of such continuanoe or 
postponement, b^ setting up a notice thereof at the Coiirt-iK>use 
door or by caijuang a publication of the same to be inaerlel in 
one or more of the newspapers, printed in the city of Balti- 
nore aa the commissionenmiay direct 

19ttL The commissioners will afiSx their signaturea to the fid- 
fowing papers, when approved o£ 

Ist To the appearance bond. 

Snd. The schedule. 3rd. The notification. 

4th« The certificate of personal discharge^ 

SOth. Any individual having the recommendation of a nud- 
ity of the creditors in value, may be appointed permanent trus- 
tee at any time before the day specified for the personal appear- 
ance of the applicant subsequentiy to that day, the conunisaion- 
en inil make such appointment without special regard to the 
amount due or owing to the parties makiog such recommendation: 
provided they approve the oond of such permanent trustee* 

21st The commissioners will retain in their office a duplicate 
of the order given by them on the provisional trustee to deliver 
to the permanent trustee the property, effects, &c. of the ap[^i- 
cant in his possession. 

S2nd. On the service of such order mentioned in the afore- 
gcnng rule^ on the provisional trustee, and upon his refusal to 
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defirer ovchr tb the pemantnt tni^ee the effects, &c. of the ap- 
plicant in his baads^ and on oath of such refusal being product 
ift order that aki attachment may be obtained, the commissioners 
will make a special report to the court^ accompanied by such 
oath. 

SSrd. Where an applicant iipon whose case a favorable report 
shedl have been made, fails to obtain the benefit, becaase of his 
non-appearance before the court on the day of final hearing, in 
order tnat he may not incur the penalty, incident to the forfei- 
ture of his bond, and may obtain a final release, he must present 
a petition to the county court who will grant a continuance or 
not, as they may think proper, on terms by them to be speci- 
fied. - 

S4th. No case on which the conunissioners may have made a 
final report can be a second time investigated, or Droceedings be 
had therein before them, unless in pursuance of tne act rel^Uilre 
to the second petitions of applicants, (see act of 1822, c, lOS, 
§ 1.) or unless mch case be remanded to the commissioners I7 
theioounty court 

SSth. After the impetration of a personal discbarge, an appli- 
cai4 shall not be allowed to witboraw his papers, unless .the 
dm of the county court will certify that bail bond and a pow-* 
er ot attorney have been filed in the suit, or special bail entered 
thereon in pursuance of the act of 1819, c. 84, § 3, 

26th. The clerk of the commissioners shall give no order to 
kring a debtor out of jail, unless the fees of the Board shdl 
have been first paid to mm, or unless he be specially directed ao^ 
to da by one or mote of the commissioners. 

27th. Thepenalty mentioned in the appearance bend is gen^' 
rally double mt amount of debts returned upon the applicant'^ 
schedule, and in determining upon the amount of the penalty of 
the tmstee's bond, the Board have regard to the amount of pro- 
perty returned or likely to be placed in the hands of the provi*- 
sional trustee. 

28th. When interrogatories have been filed, and even where 
the case has been investigated, if before the final report of ^ 
commissioners, all the interrogatories filed shall have beeni^ 
dered to be withdrawn by the party, filing them or his attorn^ 
in person or in writmg, the opposition of the creditors will bel 
considered as abandoned, ana a favorable report will bemadei 
upon the case. All papers which may have once been filed, 
although afterwards marked ^^withdrawn," yet remain in the 
office. 
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t9th. The following is a taUe of the feet to which the 
oiiaeioiieTs and their clerk ere respectiTdj entitled. i 

Itt On all applications wherein the bat of debts daecr o«^ 
ing by the insolvent, amounts to $500 or aiuire. 

Each commmissioner receives^ * • ^16 
The clerk, - - - . - I I 

$16 

Snd. On all applicatioiis wbefein inch fist docs ttot 
anoimt to $000. 

Eadi coaunissioner, - * -^ $S C 

Clerk, - - . - - 1 1 

Srd. When sueh list amoonts to $S0O or more, and 
interrogatories shall hare been filed against the.appK^ 
cants on filing his answers to ttie sanlie, be shd paji 
each commissioner, . . . . • ;$ft fj^U ' 

4th. When such list embraces debts tfie total flmoout 
of which is less than |S00, tiie apfdioant shall pay 
each commissioner, • • « . . . ft $S 

The clerk when famishing copies of pi^rs topeiaomapply^ 
ittg for the same, makes the usual charge per page. 

90th. Where a creditor has had secured to nim the debt doe 
or owing to him by the applicant, by deed, mortgage, bill of sale^ 
or any other conveyance or transfer of money orpropeity Irf or 
from an^ applicant, which coovejance, &a em me fece of thtf 
transaction, or by such examination, as tbe conmissioneiii iday 
be enabled to make, in the case, shaU cleariy and indoMtdihr 
appear to be fraudulent, or to come within the' law, yaettiag ail 
sttch conveyances or transfers, far unAuprrfmna, such €itdr« 
tor or creditors shall be taken and considered in the reeomniea* 
dation to appoint a permanent trustee, or for any other purpose^ 
as to all intents, a creditor to the amount so due from suea ap 
ptieant (and so attempted to be secured) the same as if sud» 
veyanceor transfer nad not been made. But when sucb 
veyance or transfer shall not cleariy aad indubitably mnei^? to 
htjraudulenl or as on undue praferenUj then such cremorsliail 
be considered as satisfied to tne amount so conveved of trans^ 
fened, and as interested or not in tbe afairs of saia applicant, as 
th«re may or not be a balance still dueor owmg to mm. 

31 St in conformity to the 25th of the afor^;oing rules^iad 
the principle therein stated, no applicant, being in custody under 
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a warrant, &c. of a justice of i the peace can withdraw his ap- 
pUpaticu^ imti^ secuntj hath^beef given in the cause before tjh^ 
justiee in Utce banner, as is required in the cases embraced wiUi- 
in the 3rd. sec c. 84, 1819. 

Rukt'Of Babimere Ccmniy Cawrt^mreUMon to buohents. 

Aufe 63. In cased where allegations shall be filed bjr any ere-' 
^itot against an llisolvent debtor, the cl^rk shall issue a suppffinii 
requ^ng such debtor to 'ansWer—-wbi^h shall be returria(bie <iii 
the first day of the next succeeding term. "; 

IM. Every trustee appointed by the court under the act fbi:' 
die relief of insolvent debtors — and the general supplements 
therett) shall execute a bond with suretieis tor the due perform-* 
uice of his trust within ten days after such s^pointment 

66. Trustees under the insolvent laws may sell any real ed^ 
tate or chattels real transferred to them in trust, at public auc-' 
tion in such parcels a9 they shall deem most convenient and ad- 
vantageous alter ^vii^ at least three weeks notice in two or 
more neWMrapers of the city of Baltimore, of the time, placed 
and terms or sale— whieh shaol be that &e purchaser or purcha- 
86M Aall^ at Hieir option pay the purdb&ie money on the ^y of 
ade orgive bonds or notes^ with security to be approved by the 
tiostee fev (he payment of one half of the purchase money with' 
interest widiin six months, and the remaining half with interest 
wMiin tweire months from the day of sale: and on receipt of 
the whole of the purchase moiiey, isuch tnistee shall exectrte^ 
00liveyan(dest6thepunckaBers; ana such tnistee may sell any 
plinonal property so larannferred to him at ptiblio auction, after 
«vin{^ at least ten day's notice in some newspaper, printed in 
wi city of Baltimore: and purchasers at such sales to the amount 
of (hiity doUars o^ wwms, may be allowed a credit ctf sfa!' 
monthSi on grvin^ sudh security ias the trustee shall approve. ' 
•66k The trbslee of My insolvent debtor befotie he proceeds 
to dedam ai dividend of amy tSkcXA of such debtor, flliall git« 
notice to the creditors by aoveitisement in 86m6 newspaper 1^' 
the cit3|r of BiAtimore, to produce to him Iheir claims properiy ' 
ailtiieiwsfted OB or before a day to be stated in such iidverti^cf^' 
moat iw Mt h shall be at least &ree we^ after the first insehv^ 
tion of such advertisement, where the creditom all reside withte'^ 
thiiMte. 

And in oases where any of the erediKors reside out oflUs 
sttte, sndi day ikaSL be fixed at least two months after such fink 
inserfion. 



tt4 ADDITIONAL ACTS PASSED ISSO, 18SI, 

AN ACT 

To provide for the relief of Ineohenl Debtort from bt qneo m^ 
meM for eosUmeerUdn cases J foteed February I9thj 1831, 

Be it enacted by the Greneral Assembly of Maryland^ TlfC 
any insolyeiit debtor, who may apply for a personal or final do- 
charge, under the laws of this state, jprovioing for the relief of 
insolvent debtors, shall be entitled to include in the schedule oT 
his debts, all costs adjudged on which shall accrue after judg* 
ment rendered m any penied action against him, — ^And to be re* 
lieved from the payment thereof in ttie same manner, and upon 
the same conditions, that he may be discharged from the debta 
by him contracted: Providedj always, that the penalty imposed 
by the judgment in such action shall haye been first remitted by 
the Governor and Council of this state. 



A FURTHER SUPPLEMENT 

to the act entitled^ Jh% Act for the rdirf of sundry Insolbast 

DebtorSy passed February^ 1831. 

Sbc \. Beit enacted by the Oeneral Assembly qfJ\twruUmit 
That from and after the passage of this act, it shall not be ne- 
cessary for any person who may apply for the benefit of the in- 
sdvent laws of this state, to produce before the county 
oourt, or any judge thereof, or any judge of the or^basal 
court, or commissionei^ of insolveuM: debtors, where. sudi appli*. 
cant resides, any evidence of his confiwment in jsdl; but the 
said court, judge or commissionei?, as the case may be, shall 
proceed in all respects, as if such evidence had been produced.. 

Sec 2. And be it enacted^ That it shall be the duty of the 
county court, or any judge thereof, or any JMdge of the orphans'^ 
court, or commissioners of insolvent debtCMrs, to whom applica- 
tion may hereafter be made by any person, fer the benefit of the 
insdvent laws of this state, such applicant having eo^ipliedwitb 
the provisions of the insolvent laws of this state, b every par- 
ticular, except producing evidence of his confinement in lail, 
to grant to such applicant, in writing a personal dischaige mm 
arrest on any civU process, until the return day of sueh applip 
cant's insolvent D^ers. 

Sec. S. And be it enacted. That it shall be the duty of everj 
sbmff, constable^ or other officer of diis state, upon the arrest 
of any defendant, 0}i a capias ad respondendum, capias ad satisfa* 
ciendem, or any other civil process, and the said defendant be- 
iQg unable, or reftising to satisfy the claim on which, said process 
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was issued, to product the body of sidd defendant, before the 
county coinrti or some jud^ thereof, or some judge of the or- 
phans' court, or commissioners of insolvent debtors o[ the 
county where the said defendant resides, and then and there 
tender to said defendant an opportunity to comply with the pro- 
yisions of the insolvent laws of this stale, except producing evi- 
dence of his confinement in jail, and upon the said defendant 
being unable, 6r refusing to comply with the provisions of the 
insolvent laws as aforesaid, and not otherwise, the said sheriff^ 
constable, or other officer snail be authorized to proceed wiUi 
said defendant, as if this acthad never passed. 

AN ACT 

To aboUih mprisonmmt far debt on eertam judgmtnU rendend 

by jusHces tf thepeace. 

Be U enacted bg the General ^sembly of JUaryland^ That 
from and after the fourth of July next, it shall not be lawful for 
any justice of the peace, or Courts of Justice, on the affirm- 
ance of any judgment of a justice of the peace, to issue a ca- 
Sias ad satisfaciendum, or execution against the body of any 
ebtor, who may have been a bona fide resident of the state one 
year, and of the county where the judgment may have been 
rendered four months, on any judgment rendered by a justice of 
the peace for any debt not exceeding thirty dollars, contracted 
after the date aforesaid. Proeidedy That nothing herein coin 
taioed, shall be construed to prevent the imprisonment of any 
person against whom fraud 1mm been alleged and proved. 
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DECISIONS OF THE COURT OF APPEALS OF MARTLANB, 



AMD OP TBI 



SUFJ^EJIfE COURT OP THE UNITED STATES. 



A. 
ACTION. 

An action may be maintained 
in the name of an insolvent 
debtor^ unless there .lis a 
trustee appointed whor has 
accepted the trusti and to 
whom a deed has been ex- 
ecuted. — Kirwan ?• LaUmf^ 
84, (Md.) 

(By act of 1827, c. 70, the trus- 
tee may sue in his own name 
or in that of the insolvent, 
p. 81.) See Title Trover. 

ALLEGATIONS.— By a cre- 
ditor against an insolvent 
debtor cannot be removed 
under a suggestion, to an ad- 
joining county for trials — 
Michael v. Sckroeder, et al 
84 (Md.) 

APPEAL. — ^An appeal does 
not lie from the refusal of the 
county court, on motion of 
an insolvent, to grant a rule 
on the trustee of such insol- 
vent who had given the usu- 
al bond, requiring him to 
shew cause why his appoint- 
ment should not be revoked. 
—Chiue V. Qleim, 87, (Md.) 

ASSETS.— The asseU of in- 



solvents are distributable ac- 
cording to equity.— JfcOtfl- 
loh V. Doikieby Admr, 87, 
(Md.) 

1. ASSIGNMENT.- The vo- 
luntary assignment mention- 
ed in the case of United 
States V. Hooe, 3 Chrancb 
73, seems to have been ad- 
mitted to mean an assign- 
ment made without compul- 
sion of law, and nol an as- 
si^ment without considera- 
tion.— -K S, V. Booe,p. 89, 
Sup. Or. 

S. To render void a deed of 
assignment by an insolvent 
it must be made with a view 
and under the expectation of 
becoming an insolvent debt- 
or, and with an intent there- 
by to give an undue and im- 
proper preference.— (jtfisry- 
land,)Sd. 

3. An assignment made by an 
insolvent through coercion 
of the insolvent laws, is not 
an undue and improper pre- 
ference. Before a final re- 
lease can be obtained, the 
trustee must certify to the 
court, that he has received all 
the property contained in the 
insolvent's schedule:— A. 
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4. An asiigninent of propertT 
by a debtor to a creditor With 
a tiew or under an expecta* 
tion of becoming insohent, 
ia made void by the act of 
1812, c 77, i 1, (of Mary. 
land,) only for the purpose 
of Testing the property in 
the trustee of such debtor 
for the benefit of his general 
creditors.— Jiordiiijf ▼• SU* 
fenton, 86, (Md.) 

6. A provisional trustee is not 
authorized to assign the in* 
solrent's judgments, and 
where one purchased such a 
judgment mm that trustee, 
and collected the amount, 
he is answerable for the 
amount leceif^ by him, to 
the permanent trustee in an 
action for money had and 
receited.— •JSrtNMi ▼. J9Hc€, 
Truiteeof Ckm$ten, 87, {Md.) 

0. It is not declared by the act 
of 1805, c. 110, or 1807, c. 
55, that a deed of assignment 
or any other aet of undue 
preference is fraudulent, or 
inoperative to pass the pro- 
perty; such deed senres to 
deprire the insolvent of the 
benefit of the insolvent laws, 
but does not operate to the 
prejudice of the preferred 
creditor.-— Oioifigvi Sf Chester 
V. NiehoUm^ fy Wiaiame, 84, 
(Md.) 
(Bui by the law (of Md.) of 
1812, c. 77, and 1816, c.a»l, 
such assignments are made 
absolutely void, and the pro- 
perty intended to be convey- 
ed, vested absolutelyin the 
trustee. Vide p. d8. Title 
Conveyances, and p. 27, 30.) 



B. 
BAIL. 

Upon a return of non est, to a 
ca. sa. issued upon a judg- 
ment in the appellate court 
of Maryland, Uie special bail 
of the defendant, suggested 
to the court, that defendant 
was a citizen of the state of 
Pennsylvania, and had com- 
plied with the laws of that 
state relative to bankruptcies 
and bankrupts— had i obtain- 
ed a certificate, td^. all which 
appeared to the court by the 
record of the proceedings 
produced^— -The special bul 
< in the action was by such 
certificate discharged firora 
hiir undertaking for the de- 
fendant^v-^orriseiiT. Fotiiig, 
83. C3«.> 

Bonds with condition for the 
appearance of insolvent 
debtors made to the state as 
obligee are sanctioned by 
the uniform practice of twen- 
ty years, although the act of 
assembly,. under which they 
are required to be executed 
contains no specific provbion 
ibr making them to the state, 
and the creditors may bring 
suits on them for their use, 
though not expressly authori- 
zed by law to sue. — SuUe u$t 
of, Sfc. V. Wiereted, 87 (Md.) 



C. 



CONSTITUTIONAL LAW. 

h Since the adoption of the 
Constitution of the United 
States, a State has authority 
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to pass a bankrupt law^ pro- 
Tided such law does not im- 
pair the obligation of con- 
tracts, within the meaning of 
the Constitution, Art. 1« $10, 
mnd provided there be no 
act of Congress in force to 
establtsh a uniform system 
of bankruptcy, conflicting 
with such law. SiurgeB ▼. 
Crawnimhield, 90, 91. 

rap. a.) 

% Whenever the terms in which 
a power is granted by the 
Constitution to Congress or 
whenever the power itself 
require that it should be ex- 
ercised exclusively by Con- 
gress, the subject is as com- 
Sletely taken away from the 
itate Legislatures, as if they 
had been expressly forbidden 
to act on it. — lb. 91. 

3* The power granted to Con- 
gress of establishing uniform 
laws on the subject of bank- 
ruptcies, is not of this de- 
scription.-— ift. 92. 

4. The right of the Sutes to 
pass bankrupt laws is not ex- 
tiingnishfed by the enactment 
by Congress of a uniform 
bankrupt law throughout the 
Union. It is only suspended 
so far as the two laws con- 
flict.— ift. 93. 

5. The obligation of « contract 
and the manner in which it 
may be impaired, defined. — 
A. 94. 

6. The obligation of a contract 
is not fiidfiUed by a cessio 
bonorum: nor can the States 
constitutionally introduce in- 
to the bankrupt laws enact- 
ed by their Leffislatures, a 
clause discharging the obli- 



gation the bankmpt hat an- 
tered into. — A. 95. 

7. Distinction between a law 
impairing the obligation of 
contracts and a law modify- 
ing the remedy given by the 
Legislature to enfbrce^ the 
obligation.-^A. 96. 

8. A State bankrupt or insol- 
vent law, (which not only lib- 
erates the person of the debt- 
or but discharges him firom 
all liability for the debt) so 
fat as it attempts to discharge 
thd contract is repugnant to 
the Constitution of uie U. S. 
and it makes no difference 
in the application of this 
principle whether the law 
was passed before or after 
the debt was contracted.-— 
MeMiUan v. McNeill, lOL 
105^ (Sup. a.) 

9. An act of a State Legis- 
lature which discharges a 
debtor from all liability for 
debts contracted previous to 
his discharge, on his surrend- 
ering his property for the 
benefit of his creditors, is a 
law impairing the obliga- 
tion of contracts within ike 
meaning of the Constitation 
of the U. S. so far as it 
attempts to discharge the 
contract, and it makes no 
difference in such a case that 
the suit was brought in a 
Sute court of the Stale of 
which both the parties were 
citizens, when the contract 
was made and the discharge 

^ obtained and where they con- 
tinued to reside until the 
suit was brought*— f arMcrt ' 
mid Medum%c$* BmUt v. 
AitA, 102. 103* (8if. Ck.; 
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10. Tht power of Ckingreps ''to 
establish mutorm laws on the 
aubjeot of bankraptcies 
thfoughoat the U. S." does 
BOtexolode the right of the 
fltalefl to legislate on .the 
same iiibjeot, except when 
the power is aciually exer- 
cised b|f Conness and the 
Sttte Jaws conflict with those 
of CmgnaB^—OgAm ▼. 
%mitn, p. 180. 188. }85. 
90SL (Sm. a.) 

11. A bankrupt or insoi? ent 
law of may State which dis- 
cbarses both the person of 
the debtor and his nitinre ac- 
quisitions of property is not 
"a law impairing the obliga- 
tion of contracts," so fiur as 
respects debts contracted 
■uhseqaent to the passage of 
such law.~A. 180. 130. 
908. 

18. But a certificate of dis- 
charge under such a law can- 
not be pleaded in bar of an 
action brought by a citizen of 
.another State, in the courts 
of the U. S. or of any other 
State than that where the dis- 
charge was obtained.-— 75. 
183. 199. 801. 808. 

13. The Slates have a right to 
•regulate or abolish imprison- 
ment for debt as a part of 

• the remedy for enforcing the 
•performance of contracts.—* 
JWbftm V. Haik, 807. (Sup. 

14. Where the condition of a 
bond for the jail limits, in 
Rhode Island, required the 
paily to remain a true prison- 
er m the custody of the 
keeper of die prison, and 

> Within the limits of the pri- 
son "until he shall be Uuoful' 



hi duehmged^ without com> 
mitting any maimer of escape 
or escapes during the time 
of restraint, then this obligar 
tion to be Toid or else to 
iremain in full force and vir- 
tue:" ^eld. that the dis- 
chaige under the insolyent 
Jaws of the State, obtained 
from the prpper court, in pur- 

. 9uance of a resolution of the 
Legislature, and discharging 
.the piurty from all his debts, 
&C. and "from all imprison- 
ment, arrest and restraint of 
his person therefor,'* was a 

. tmofii 4i9charge, and that 
his going at large under it 
was no breach of the condi- 
tion of the bond.-— i%. 808. 

CERTIFICATE. 

S^ EvinxNCB, 3- 

CONVEYANCE. 

1. Where an insolvent wasdis^ 
charged under the insplyeat 
Iaw of .1794, the conveyance 
by the /sheriff of his land was 
held to be valid, although the 
schedule ti:ansmitted to the 
county court by the justices, 

. was not signed or submitted 
by the ihsolvent or the jus- 
tices.*^ C%(Mi<ain V. Short, 83. 
(Md.) 

Vide Insolvent l^w, ,1. 

8. A deed executed to A. as 
trustee of an insolvent debt- 
or for real or personal pro- 
perty, was held not tc^ be ev- 
idence to prove that: A. was 
eligible as a candidi^te for 
the office of Sheriff. — Hutch- 
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jton V. TUfas ^ BordUu, 

1 

Vide EvimncoB, 1. ' 

3. Where eotiT^yances had 
been made to pdrticiilar cred- 
itors in contemplation of in- 
eolirency, they #ere hM to 
be undue and improper pre* 
ferences, and therefore toid 
iinderitie a6t of 1800. o.44. 
'^Manro v. CHUii^s if Smiikt 
84. (Md.) 

See Assignment, 2, 3, 4, 6, 
and 6. 

D. 
DISCHARGE. 

I 

A discharge under the act of 
Assembly of Rhode Isbiid, 
of 1756, from all delHs, du- 
ties, contracts, and demaiids, 
oiitstaiiding at the timei of 
such discharge, upon tor- 
render of all the debtors pro- 
perty» will not protect him 
agaiilst a debt contracted in 
a foreign country; nor will 
such a discharge render his 
answer as diefendant iti 'chan- 
cery, or his depositioti evi- 
dence against his co-defend- 
ant.— CfarA'k jBrr's.' ¥4 Van 
RwMdyk, 89. (Shtp^d.) 

2* A discharge <^ an insolvent 
under ^e act of 1774, c S8. 
will not release him of a debt 
contracted subsequent to the 
passa^ of that act, although 
both himself and his. credi- 
tor were citizens of this state 
at the date of such disdiarge. 
Gofdm^ ▼. Tktmer, 85. <Md.) 



ShehMU. 

Eydsnob, & f . 

When there is no- final dis- 
charge, the petition of the 
insolvent, .and bU 'ihe pro- 
ceedings under it, are mef- 
fectual and vdid^ 4nd the 
property will be divested out 
of the trustee tnd revM t6 
Uie petitioner, and feat in 
him by operation of law as 
a resulting trust, .the dri^al 
object of the trust having 
failed^ and will be liable to faS 
operated on^ and aHe^led 
under the general lawif as the 
property of (he petitioner^— 
£eiMiSf% V. Bogf^i eft (Md.) 

See Contra. Law of 18l9| e. 

84, p. 78. 

,.. . y 

See Promise. 
E. 

EQUITY. 
Bee OtAHAiirg, AsMti. ' ' 
SeeDUtBAMUlk 
EVDpESrCfi. ' 

■ • i 

h Evadeafeai Adeedteecated 
to A. ail tsnoMttie of aa insol- 
vent §Qk realiaadpeMiMial 

• prbfrierty wteiield «ot«^ be 
evidence to ^ov^e >thal A. 
was eligible aft a/<)tlidUate 
for the office of Sheriff,— 
Oaehison v. TUden Sf Bard- 



^ fey, 83. (Md.) 



2. No jM*6n caA a^t dp his 
discharge under an insolvent 
law, to diaaffinn bis fndr 
aclK deda r atiotta aada by a 
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dAfeadanl btfine and after 
hk diaeliarge under an insol- 
vent law« may be given in 
evidenee against him.— -Dor- 
#ey ▼• OfltsoMy, 64. (Md.) 

As Rbplsyih. 

8m Dis€SAmes« 

& The certificate of the justi- 
ees of the peace of their pro- 
ceedings under the act of 
1774, c* 28, relative to insol- 
vents, is IfMJ^ evidence of the 
iAiets it contains, and a party 
daiming under such pro- 
ceedings is not compelled to 
prove such fiicts aliunde the 
eifftificate.— •TFtiitug'dtr v. 
JD(#€iMler#«r'« Lessee, 86, 
(Md^) 

As IwsoLVBiiT Laws, 3. 

O. 

OUARANTEE. 

▲• Endorses noteji for B. upon 
the faith of the guaranty of 
C. When C. the guaranty 
is insolf ent, a. court of equi- 
ty will noi decree the money 
raised for his indemnity to 
be paid to him without secu- 
rity, that the debt to the 
priBcipal creditor shall be 
satisfied*— Xtfsssl v. Clark, 
80. (Asp- et) 

I. 

IMPRISONMENT. 

■Imprisonment of the debtor is 
no part of the contract, and 



he may be releaned fitNU bo- 
prisonment, without impu^ 
mg its obligation.— iStargei 
V. Otimifif JbSeU.( Am. ef .) 9& 
The States have a ri^t to re« 
gulate or aboliali imprison- 
ment for debt, as a put of 
die remedy for enforcing the 
performance of contiaets^- 
jroton V. HaUe, 907, 9B6. 

(Skp. Gr.) 

(Vide actof Maryland 183(^*31, 
p. 824, Appendix.). 

INSOLVENT LAW- 

See Stvroxs v. Crownin- 

SHIXLD, 90, 91| 100. 

A state bankrupt or insolvent 
law, (which liberates not the 

Erson of the debtor only, 
t discharges him from dl 
liability for the debt^ so far 
as it attempts to discharge 
the contract, is repugnant to 
^ the constitution of the United 
States; and it makes no dif- 
ference in the application of 
this principle, whether the 
law was passed before or 
< after the debt was contract- 
eA^M'MtOm v. Jf iVetU, 
p. 102. (%i. Q.) 
3. Where an insolvent was 
discharged under the insol- 
vent law of 17B4, the con- 
veyance by the Sheriff of his 
land was held to be^ valid, 
although the schedule trans- 
mitted to the county court 
by the justices was not sign- 
ed or submitted by the insol- 
vent or by the justices. — 
Chapline v. Shoot, 83. (Md.) 
3. Whether the proceedings 
under insolvent laws are lia- 
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ble to all objections incident 
to those of other special and 
limited authorities.-— Win* 
ingder v« Diffenderffer^s Les- 
Bee, 85: (Md.) 

See Property, 2, 

The time when a person be- 
comes an insolvent under the 
insohent laws, is when he 
files his petition for the bene- 
fit of those laws. — Gordon v. 
7lir9er,85. (Md.) 

Su ASSIONMENT, 3. 

The court of appeals of Mary- 
land* has adopted and consi- 
ders itself bound by the de- 
cisions of the Supreme Court 
of the United States respect- 
ing state insolvent laws.—* 
State use of Rogers v. Krebs 
ei al. GamUheea of Home, 
66. (Md.) 

L. 

LIEN. 

1 The United States have no 
lien on the real estate of their 
debtor, until suit brought or 
bankruptcy or notorious in- 
solvency has taken place, or 
being unable to pay all his 
debts, he has made a volun- 
tary assignment of aU his 
property, or having abscon- 
ded, his property has been al- 
tadted, byprocess of law.— 
U. S. V. Hooe, 89. (Sup. ct.) 

S The provision of the fifth 
section, of Act of Congress 
1803, c. 84, for the relief of 
S9 



insolvents of the District of 
Columbia, (viz. that "no pro- 
cess against the real or per- 
sonal estate of the debtor 
shall have any efiect or ope- 
ration, except process of ex- 
ecution or attachment in the 
nature of execution, which 
shall have been put into the 
hands of the marshal, ante- 
cedent to the application,") 
cannot nullify Uie efiect of a 
lien acquired by a creditor 
on the personal property of 
the debtor in .this state, where 
such creditor had, before the 
application of the debtor fo- 
the benefit of that law, delir 
vered to the sherifi" in this 
state a writ of fi. fa. against 
the property of such debtor. 
— LUly V. JfogriMfer, 87. 
(Md.) 
LIMITATIONS.-See obliga- 
gation of contracts, 2. 

Obligation of contracts. 

Obligations of contracts: — de- 
fined in Sturges v. C. 94, 96* 

See Constitutional Law, 1, 9, 11. 



2 _ not impaired by sta- 
tutes of limitation and usury 
laws, unless retroactive in 
their ef^^d.^Sturges v. 
Orown. p. 100. (Sup. ct.) 

3. The obligation of a contract 
is not fulfilled by a cessio bo- 
norum.— ift, 95. See DU- 
charge. 

P. 

PAPER MONEY. 

The prohibition in the consti- 
tution against the states mak- 
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ing any law impairing the ob- 
ligation of contracts, does 
no textend to paper money 
or tender laws, l>ecause these 
Bobjects are expressly pro- 
vided for — nor is it limited to 
instalment or suspension 
laws, because the terms of 
the prohibition are general 
and comprehensive, and es- 
tablish the principle of the 
inviolability of contracts in 
every mode.—- iSlttfr/ofet v. 
Crouminshield, 98. (Sup. cL) 

PROPERTY. 

1 Acquired by an insolvent af- 
ter he has been legally dis- 
charged under the insolvent 
law of 1774, c. 28, other- 
wise than by gifl, devise, be- 
quest or in a course of dis- 
tribution is not liable for or 
subject to debts contracted 
prior to his discharge: and if 
such property is liable it can- 
not be affected by fi. fa. for 
without a sci. fa. having pre- 
viously issued, if a year and 
day have elapsed. — Pollitt v. 
Carsons, Si, (Md.) and the 
note. 

8 There is no adequate provi- 
sion in the general insolvent 
laws (of Md.) for disposses- 
sing an insolvent of his pro- 
perty, from the time of his 
application for relief — a pro- 
visional trustee appointed 
under the act of IS 16, c.2*2, 
f 2, is to take possession of 
the insolvent's property — but 
no power is given to him (by 
that act) to recover such pro- 
perty from third persons — 
when that is to be done, 



there being no permanent 
trustee, the name of the in- 
solvent must be used. Gor- 
don V. Turner, 85, ^Md.) 
(but see contra Act of Ma- 
ryland, 1827, c. 70, by which 
he is authorised to sue in his 
own name.— p. 81.) 

3 A provisional trustee ii 
bound when demanded to 
deliver over to the perma- 
nent trustee the estate and 
effects of the insolvent. — 
Williams v. EUicott, 86, 
(Md.) 

4 If the provisional trustee 
were entitled to a reasonable 
compensation for his servi- 
ces as such (quere if he were 
so entitled,) he forfeited any 
claim which he might so 
have had by refusing to de- 
liver over the estate and ef- 
fects to the permanent trus- 
tee. — lb. 

5 For the same reason he is 
liable for interest on the 
amount of funds in his 
hands. — lb. 

PRIORITY. 

1 In cases of insolvency, the 
U. S. are not entitled to pri- 
ority of payment, unless the 
insolvency be a legal and 
known insolvency manifest- 
ed by some notorious act of 
the debtor pursuant to law. — 
Prince v. Bartlelt, 89. U. S. 
V. Fisher, et ai. 89, and Con- 
ardY. the Atlantic Ins. Co. of 
New York, 208. 

(The discussions on the sub- 
ject of the priority of the U. 
S. in case of insolvency, 6lc. 
will be found collected in 
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note A. to the case of U. 
S. T. Howland, 4 Wheaton, 
108—118.) 

2 In the caie of Williams ?. 
£llicott, it is made a ques* 
tion whether the U. S. in 
case of a delivery by a provi- 
sional trustee of the estate 
and effects of an insol- 
vent to the permanent trus- 
tee, could maintain their 
right of priority so as to sub- 
ject the provisional trustee to 
personal liability, 86. (Md.) 

PROMISE.— A promise by a 
debtor ailer his discharge 
under a bankrupt law, to pay 
a prior debt, waives the dis- 
charge, and the debt is a 
sufficient consideration for 
the promise. — The promise 
must however be express, 
if a condition be annexed to 
it, the condition must be 
complied with. — Yates Ad' 
ministrcUor v. HoUingsworth^ 
66. (Md.) 



R. 



RELEASE. 



trustee, is not a competent 
witness to prove the proper- 
ty of the horse was in him 
dthough it appeared by his 
schedule he was not entitled 
to any surplus.^— Bti«jy t. 
Ady, 83. (Md.) 



S. 



STATES. 

See Constitutional law, 1, 2, 
3, 4, 6, 8, 9, 10, 11, 12, 13. 

T. 

TROVER. 

Trover for goods mortgaged to 
secure a usurious debt, can- 
not be sustained unless the 
plaintiff has tendered the 
amount actually loaned ■ 
the trustee of the party (be- 
coming insolvent) who has 
contracted such debt, is 
equally bound to make such 
tender. — Lucas, trustee of 
Jameson v. Latour, 87. (Md.) 

U. 



USURY. 
See Trover. 



A defendant taken in ca. sa. 
was discharged on his pro- 
ducing his release under an 
insolvent law of another 

state. — M^Kim v. Marshall, Obligation of Contracts, 2. 
83. (Md.) 

Vide Bail. 

REPLEVIN. 

An insolvent debtor in replevin 
for a horse brought by hu 



W. 

WITNESS. 

See Replevin. 

EVIDENCE. 
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